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SOME OBSERVATIONS ON PREPARATORY WORK 
IN THE INTERPRETATION OF TREATIES * 


I. INTRODUCTION 


HE question of preparatory work in the interpretation of 
treaties has confronted international judicial agencies from 

the very inception of modern international arbitration. It has 
occupied them probably in the majority of cases in which they 


have been called upon to interpret disputed provisions of treaties. 
It has constituted a constant feature of the work of the Permanent 
Court of International Justice. The practical importance of this 
question appears clearly from the fact that, while the interpretation 
of treaties constitutes the bulk of international arbitration, the 
consideration of preparatory work has been the most persistent 
feature of the process of interpreting treaties. It can safely be 
said that the admissibility of preparatory work has now become a 
well-established rule of international jurisprudence. But in the 
literature of international law the question is frequently discussed 
as if it were still controversial.’ 





* The substance of this article is based in part on a course of lectures delivered 
in July, 1934, at the Hague Academy of International Law. 

1 On the question of preparatory work in the interpretation of treaties, see 
CHANG, THE INTERPRETATION OF TREATIES BY JUDICIAL TRIBUNALS (1933) 95-140; 
2 Hype, INTERNATIONAL Law (1922); WRIGHT, MANDATES UNDER THE LEAGUE OF 
Nations (1930) 353-64; YU, THE INTERPRETATION OF TREATIES (1927); Brown, 
Note (1929) 23 Am. J. Int. L. 819-24; Fachiri, Interpretation of Treaties, id. at 745 
(in opposition) ; Hyde, Notes, id. at 824-28, (1933) 27 id. at 502-06; Wright, The 
Interpretation of Multilateral Treaties (1929) 23 id. at 94; Miller, Preparatory Work 
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One of the principal reasons underlying that hesitation is the 
belief, frequently voiced, that this subject is yet another example 
of the wide divergence between the so-called Continental and 
Anglo-American schools of thought in the field of international 
law. It is maintained that while the Continental school favors 
the resort to preparatory work in the interpretation of contracts, 
statutes, and treaties, the Anglo-American practice tends in the 
opposite direction. Prior to the establishment of the Permanent 
Court of International Justice little was heard of this particular 
aspect of the divergence between the two “schools of thought ”. 
The establishment of the Permanent Court, whose composition is 
by its statute intended to make possible the representation of 
various systems of jurisprudence, has encouraged the tendency to 
emphasize the divergencies between various schools of thought 
and to couple such emphasis with an expression of expectation 
that the majority of the Court would carefully refrain from de- 
ciding international disputes by reference to their own system of 
law. In fact, although the practice of the Court has resulted in a 
full vindication of the use of preparatory work, some of its lan- 
guage has shown a desire not to make the Court appear to have 
committed itself to any one particular “ school of thought ”.? The 





in the Interpretation of Treaties (1932) 17 Iowa L. REv. 206, 222, 366-73; Ehrlich, 
L’Interprétation des Traités (1928) 46 Recuett pes Cours 117. See also ANNUAL 
Dicest OF PusBLic INTERNATIONAL LAw CASES 1919-1928, pt. VIII, § XII. As to 
English courts, see McNair, L’Application et l’Interprétation des Traités d’aprés la 
Jurisprudence Britannique (1933) 43 RECUEIL DES Cours 251. See also BITTNER, 
Diz LEHRE VON DEN VOLKERRECHTLICHEN VERTRAGSURKUNDEN (1924) §§ 28, 53; 
CRANDALL, TREATIES, THEIR MAKING AND ENFORCEMENT (2d ed. 1916) 384-86; 
1 OPPENHEIM, INTERNATIONAL Law (4th ed. by McNair, 1928) § 554; 1 WHEATON, 
INTERNATIONAL LAw (6th ed. by Keith, 1929) 523. 

2 For a general discussion of this aspect of the work by the Court, see LAUTER- 
PACHT, THE DEVELOPMENT OF INTERNATIONAL LAW BY THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE (1934) 35-41. For a more detailed account, see Lauter- 
pacht, Les Travaux Preparatoires et VInterprétation des Traités, to be published in 
(1934) RecuEm pes Cours. The Lighthouses Case between Greece and France 
goes a long way towards setting at rest any lingering doubts as to its real attitude. 
Series A/B, No. 62 (Judgment, 1934). In that case, the Court, for the first time in 
its history, put on record the fact that it had “ reached the conclusion that the pre- 
cise import ” of the disputed clause, “ when read in conjunction with its context, is 
not clear”. Id. at 14. It expressed the view that the term in question was not a 
technical term which possessed invariably the same meaning, saying: “ Where the 
context does not suffice to show the precise sense in which the Parties to the dispute 
have employed these words in this Special Agreement, the Court, in accordance with 








1935] INTERPRETATION OF TREATIES 551 


view that the subject is effectively dominated by a discrepancy 
between the “ English” and the “ Continental ” school of thought 
is attractive, but, it will be submitted, inaccurate. Yet so great 
is its attractiveness and its resulting influence on judges and writers 
that an attempt to show its substantial inaccuracy will not, it is 
hoped, be regarded as mere pedantry. 

The insistence on a fundamental divergence in this matter be- 
tween two schools of thought must result in obscuring the fact 
that the question of preparatory work is only one aspect of the 
general problem of admissibility of extrinsic evidence for the in- 
terpretation of written instruments, and that this question again 
constitutes a problem of general jurisprudence. It is one aspect 
of the ever topical question in the field of interpretation —a 
question which constituted one of the favored subjects of the 
controversy between the Proculeians and the Sabinians. It is the 
choice between literal and liberal interpretation, between the word 
and the intention. The immutable meaning of the word, given 
by the general, as distinguished from the individual, standard, 
represents the requirement of convenience and certainty; the 
realization of the intention of the author of the expression repre- 
sents the element of equity and justice. The early stage of legal 
development is characterized by formalism and rigidity, which in 
turn are due to the desire to maintain certainty and security. For 
this reason undeveloped law exhibits a tendency to rigid textual 
interpretation excluding extrinsic evidence. Legal development 
tends to make of interpretation an equitable process of adjusting, 
by all legitimate means, the written expression to the intention of 
its author whenever inquiry reveals that there is a discrepancy 
between the two. Historical reasons may have retarded this de- 
velopment in some countries and accelerated it in others, but the 
process is essentially the same in all systems. The problem is 
much wider, more general, and — for the lawyer — more signifi- 
cant, than one may be inclined to assume from vague references to 





its practice, has to consult the documents preparatory to the Special Agreement, in 
order to satisfy itself as to the true intention of the Parties”, Id. at 13. This refer- 
ence to the “ practice” of the Court is undoubtedly somewhat startling; it is not 
entirely in keeping with the cautious expressions to which the Court has accustomed 
us in this matter. But it is certainly in accordance with its practice. For some 
exceptions, see pp. 584-86, infra. ; 
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fundamental differences between the Anglo-American and Con- 
tinental schools of thought.® 

The second object of this article is to discuss generally the place 
of preparatory work in the interpretation of treaties. It is too late 
to deplore the by now well-established rule admitting it as an ele- 
ment of interpretation. An attempt will be made here to show 
that there is no reason to deplore it. On the other hand, there is 
room for considering the limits of its application. Preparatory 
work ought not to degenerate from a useful tool of judicial activity 
into a disintegrating force playing havoc with the work of in- 
terpretation. 


II. THe PRAcTICE OF MUNICIPAL TRIBUNALS 


It may be a matter for discussion whether treaties are analogous 
to contracts or to statutes, or whether some of them — the so- 
called “ law-making ” treaties — are comparable to statutes, and 
other treaties to contracts.* The accurate view probably is that 
treaties generally are of a contractual nature inasmuch as they 
are the result of the common agreement of the signatories, while 
some of them fulfill the object which statutes perform within the 
State, namely, the function of laying down rules of conduct of 
universal or general application. However that may be, contracts, 
statutes, and treaties are juridical acts which have to be interpreted 
by reference to the common intention of their authors. This is 
yet another reason why it is convenient to study the question of 
preparatory work by reference to the rules applicable to these 
various categories of documents in diverse systems of law. 





3 “ Preparatory work ” in relation to treaties may be understood in two mean- 
ings: (1) It may refer to the various written instruments emanating from or record- 
ing the declarations of the views of the negotiators of the treaty. Such preparatory 
work includes the diplomatic correspondence by means of which the treaty is nego- 
tiated when no special conference has been convened for the purpose. It includes, in 
other cases, the negotiations preceding the conference; the original and successive 
drafts of the treaty ; the negotiations at the conference and its committees as recorded 
in the minutes or otherwise; the instructions issued to delegates. (2) It may refer to 
the expression of opinion of Governments or authoritative members or committees 
of legislative bodies during the process of obtaining parliamentary approval of the 
treaty. This article is primarily concerned with the first type of preparatory work, 
i.e., with the negotiations leading to the conclusion of the treaty. 

# See McNair, The Functions and Differing Legal Character of Treities, in Brit- 
IsH YEAR Book oF INTERNATIONAL LAW 1930, 100. 
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A. Contracts 


In the matter of interpretation of contracts, the private law of 
various countries is the result of the working of a number of fac- 
tors. The doctrine of merger has embodied the principle that the 
written contract is the final expression of the intention of the 
parties, that is to say, that all contemporaneous and preceding oral 
expressions are merged in the writing and displaced by it. A 
number of historical factors have, at various stages of legal de- 
velopment, worked to stiffen the rigid exclusiveness of well-defined 
rules of evidence. Last, but not least, justice has demanded that 
no artificial hindrances shall be placed in the way of elucidating 
the common intention of the parties. English and French law, 
which on this matter are very much alike, offer good examples of 
this development. 

The student who first approaches English law on the matter is 
struck by the apparent formality of the law of evidence relating 
to interpretation of contracts, by the mass of subtle and elaborate 
exceptions, and, generally, by the conspicuous place which the 
question of extrinsic evidence occupies in the law. The rigidity 
of the rule is expressed in two propositions embodying in fact the 
same idea. The first is that when a transaction has been reduced 
to writing the latter becomes the exclusive record thereof, and no 
evidence, other than the document itself, can be given to prove 
the terms of the transaction. The written contract is the best evi- 
dence; it is superior testimony and no inferior, namely, extrinsic 
evidence, can be admitted to prove its terms. The second rule, 
connected with the first, is that when a transaction has been re- 
duced to writing, parol evidence in general and, in particular, 
drafts, deleted clauses or informal agreements preceding the con- 
tract will not be admitted to “‘ contradict, vary, add to or subtract 
from” the contract.’ There were historical reasons which in- 
fluenced this exclusion of evidence in substitution and variation 
of documents.* It was probably due in large part to the Roman 





5 Smith v. Thompson, 8 C. B. 44 (1849) ; Roden v. London Small Arms Co., Ltd., 
46 L. J. Q. B. 213 (1876) ; Inglis v. Buttery & Co., 3 App. Cas. 552 (1878) ; Leggott 
v. Barrett, 15 Ch. D. 306 (1880); National Bank of Australasia v. Falkingham & 
Sons, [1902] A. C. 585. 

6 Putpson, EvipENcE (7th ed. 1930) 544-46, 582-88; 5 WicMoRE, EvipENCE (2d 
ed. 1923) §$§ 2426, 2461. : 
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law doctrine that a form of evidence can be dissolved only by a 
proof of equal or higher degree. The same analogy of Roman law 
stimulated the indisputability of mercantile instruments. The 
exclusion of past evidence was also influenced by “ special rea- 
sons, which are partly historical and partly precautionary, but 
wholly arbitrary.” * Under this head we include the tendency of 
judges to keep the construction of writings out of the hands of 
juries by applying strict rules in matters of evidence. To this 
we must add the professional interests of conveyancers bent upon 
preserving the professional standards of interpretation, and the 
presumption in favor of the legal heir, all discouraging the use of 
available means of liberal interpretation to save the testament 
from failing. 

Upon these rigid rules of interpretation practice has engrafted 
a number of exceptions, such as the one that evidence is admissible 
to contradict or to vary documents intended as an informal memo- 
randum of a transaction (like a receipt) and not as a binding legal 
instrument; or when it is clear that the writing was not intended to 
contain the full agreement; or in order to show the true nature or 
the very existence * of the transaction, or the legal relationship of 
the parties; or in order to prove allegations affecting the legal 
validity of the document — incapacity, duress, forgery, and so 
forth; or to explain the meaning of a particular term having re- 
gard to customary use of language in the neighborhood or in the 
branch of business. Alongside the exclusion of evidence in sub- 
stitution or alteration of the written instrument is a clear rule that 
where the language is peculiar or its application to the facts am- 
biguous or inaccurate, extrinsic evidence is generally admissible. 
The principles governing this subject were expressed in the well- 
known propositions of Sir James Wigram, whose book on Extrinsic 
Evidence in Aid of the Interpretation of Wills was first published 
in 1831. Although Wigram’s propositions signified a landmark in 
the development towards less rigid rules of interpretation, he 
in turn became responsible for a classification which has in many 
respects been regarded as hampering. While he admitted extrinsic 
evidence “ explanatory of words themselves ”’, he barred it rigidly 
in regard to evidence of intention. Practice has shown this classi- 





7 Phipson, Extrinsic Evidence in Aid of Interpretation (1904) 20 L. Q. Rev. 
245, 253. 8 See, in particular, Pym v. Campbell, 6 E. & B. 370 (Q. B. 1856). 
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fication to be artificial.” The only limitation which is generally 
recognized as still valid is that direct evidence of intention is not 
admissible except for the most part in cases of equivocation: when 
the language of a document though intended to apply to one per- 
son or thing only is equally applicable in all its parts to two or 
more, leaving it impossible from the document itself to decide to 
whom it does apply. 

It is not surprising that among this maze of rigid rules and no 
less rigid exceptions there has been a tendency to forget that ex- 
trinsic evidence in the shape of preceding negotiations and other 
forms is excluded only in cases in which it is sought to contradict, 
vary, add to or subtract from a written document. Extrinsic 
evidence is admissible to interpret a doubtful provision. It may 
be used as an instrument of interpretation when the words of the 
contract are not clear and whenever it is necessary to ascertain 
whether it was intended to give them a narrower or wider meaning. 
Here after all lies the crux of the matter. Once extrinsic evidence 
is admitted as an element of interpretation, it will as a rule be ad- 
mitted in all cases except those in which the party putting for- 
ward the evidence admits that it is meant to contradict, vary, add 
to or subtract from the document. For whether the evidence put 
forward interprets or varies the instrument is a question which 
cannot be decided on the face of the document. These relaxations 
of the general rule are, it is true, qualified by the ever-present 
limitation that in no case is direct evidence of intention admissible. 
It is permissible to doubt, however, whether there is a clear line 
of demarcation between direct evidence of intention and admis- 
sible evidence as to what was in the minds of the parties in regard 
to the circumstances and subject matter of the contract or the 
meaning of an ambiguous term. A number of instructive cases 
show to what wide extent extrinsic evidence and preceding nego- 
tiations may be resorted to.*° 





8 PuIpson, EVIDENCE 587. 

10 See, in particular, Bank of New Zealand v. Simpson, [1900] A. C. 182, where 
it was held, by the Privy Council, that “ extrinsic evidence is always admissible, not 
to contradict or vary the contract, but to apply it to the facts which the parties had 
in their minds and were negotiating about.” Jd. at 187. Reference was made in this 
case to Ogilvie v. Foljambe, 3 Mer. 53 (Ch. 1817) ; Smith v. Thompson, 8 C. B. 44 
(1849) ; Macdonald v. Longbottom, 1 E. & E. 977 (Q. B. 1859). See also Henniker 
v. Wigg, 4 Q. B. 792, 795 (1843) ; Heffield v. Meadows, L. R. 4 C. P. 595, 599, 600-01 
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Very definitely the development in the last hundred years has 
been to soften the rigidity of the exclusion of extrinsic evidence; ** 
it is not so immutable as to justify confident reliance on the Eng- 
lish method to question the admissibility of preparatory work 
in the interpretation of treaties. Moreover, the objection to ex- 
trinsic evidence is not confined to English law. Thus, for in- 
stance, the student of French law is confronted at the very outset 
with a rule of apparent rigidity resembling that of exclusion of 
parol evidence in English Law. Article 1341 of the Code Civil 
provides expressly that “ no verbal evidence can be given against 
or beyond the contents of the instrument, nor as to what may be 
alleged to have been said before, at the time of, or after the draw- 
ing up of the instrument.” *” According to its most authoritative 
interpretation by courts and commentators, parol evidence is not 
excluded when the evidence is put forward not to contradict or 
vary the document, but to interpret obscure or ambiguous clauses 
or to determine the scope of the declaration.** For that article 
must be and has been read in the light of the overriding Article 1156 
declaring that “ in construing agreements, one must seek to ascer- 
tain what was the common intention of the parties, rather than be 


tied down by the literal meaning of the terms used.” It is in con- 
nection with this article that the “ jurisprudence ” and commenta- 
tors have allowed full use of extrinsic evidence.** Moreover, the 
effect of Article 1341 has been seriously limited by a number of 
important exceptions. In the first instance, it has no application 
to commercial matters. Secondly, parol evidence, even when in- 
tended to vary or contradict the written instrument, is admissible 





(1869) ; The Curfew, [1891] P. 131, 137-38; Charrington & Co. v. Wooder, [1914] 
A.C. 72, 97. 

11 See ANSON, PRINCIPLES OF THE ENGLISH LAW or Contract (17th ed. by 
Miles and Brierly, 1929) 77. 

12 This article has its origin in the well-known Ordinance of Moulins of 1556, 
which was reénacted with some substantial changes in 1667, and is now reproduced 
in the Code. Its main purpose was to shorten procedure and to prevent perjury. 
The Ordinance of Moulins prohibited parol evidence to add to the writing; the Or- 
dinance of 1667 prohibited parol evidence to vary the writing. 

13 See the decision of the Chambre des Requétes of March 9, 1909, Recueil Géné- 
ral des Lois et des Arréts (1910) pt.I, at 28; 4 AuBRy AND Rav, Cours pe Drorr 
Crvm Frangats (5th ed. 1902) 570, n.3; 19 LAURENT, PRINCIPES DE Droit Crvit 
Francais (3d ed. 1878) § 474; 7 PLANIOL AND R1PerT, TRAITE PRATIQUE DE DROIT 
Crvit Francais (1931) 866-67. 

14 6 PLANIOL AND RIPERT, op. cit. supra note 13, at 512-13. 
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when there exists a so-called commencement of proof in writing, 
namely, a written document emanating from the person against 
whom the claim is made, or from the person whom he represents.** 
The Code Civil explains this exception by adding that the com- 
mencement of proof makes the fact alleged probable. Article 
1348 contains further detailed exceptions of a less comprehensive 
nature. On the other hand, in regard to documents of a solemn 
and formal character like wills, the tendency has been to restrict 
recourse to extrinsic evidence so far as possible ** — yet another 
reminder that in these matters much depends upon the nature of 
the document to be interpreted. This applies to most systems 
of law.*’ 

An examination of the question of preparatory work in the in- 
terpretation of contracts in private law has shown that it would 
be superficial to reduce it to a clear-cut divergence between the 
common law and Roman law systems; that the position in English 
and French law is similar in many respects; and that from the 
network of rigid rules and the exceptions there emerges every- 
where the tendency to leave the field free for the ascertainment 
of the real intention of the parties. This result is not without 





15 Article 1347. 

16 See 1 GENy, METHODE D’INTERPRETATION ET SOURCES EN Droit Prive PositiF 
(2d ed. 1919) § 104 (im fine) ; 13 LAURENT, op. cit. supra note 13, §§ 128-35, 487-90; 
Recueil Général des Lois et des Arréts (1896) pt. I, 308; id. (1888) pt. I, 479. 

17 The German Civil Code has avoided these difficulties by dispensing with any 
restrictive rules of evidence. The sedes materiae is generally held to lie in Article 133 
of the Code which provides that in the interpretation of a declaration of intention 
the true intention is to be sought without regard to the literal meaning of the expres- 
sion. This article has been interpreted as meaning, inter alia, that the intention of 
the parties may be elucidated from all accompanying circumstances including the 
preceding negotiations and the drafts. See 1 Snmton-Davip, LEHRBUCH DES BURGER- 
LICHEN RECHTES (12th ed. 1923) 205; 1 STAUDINGER, KOMMENTAR ZUM BURGER- 
LICHEN GESETzBUCH (goth ed. by Lowenfeld and Riezler, 1925) 551; 59 Entscheidun- 
gen des Reichsgericht in Zivilsachen 217, 218 (1904) ; 62 id. 49, 50 (1905) ; id. 379, 
382 (1906). And see Swiss Cope OF OBLIGATIONS art. 18. This liberality in the 
matter of interpretation has by no means resulted in uncertainty and confusion. 
Thus, it is a clear rule with German courts that in a case of a written contract the 
first and direct evidence of the contents of the contract is the writing itself, and not 
the records of preceding negotiations. The presumption is that the written instru- 
ment is accurate and complete. 52 Entscheidungen des Reichsgerichts in Zivilsachen 
23 (1902). But the law does not exclude parol evidence which will rebut that pre- 
sumption; it merely shifts the burden of proof upon the party alleging aliud scriptum 
atque actum. Srmton-Davin, op. cit. supra, at 230. And see 62 Entscheidungen des 
Reichsgericht in Zivilsachen 49 (1905) ; 88 id. 370°(1916). 
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importance for the solution of similar problems confronting the 
interpretation of treaties. 


B. Statutes 


The interpretation of statutes is of particular interest for the 
subject of this paper, not only because of the marked tendency to 
regard some of the most important treaties as statutes, but also 
because of the influence which the stern rule of English law on this 
matter seems to claim in the sphere of interpretation of treaties. 
For the apparent rigidity of the English rule excluding parol 
evidence in the interpretation of private documents shows itself 
even more conspicuously in the matter of statutes. It is a well- 
established rule that in construing a statute it is not permissible to 
have recourse to the parliamentary history of the enactment: the 
original draft of the bill, the changes which it underwent in com- 
mittee, and the speeches in Parliament.** The reasons and the 
origin of this rule have never, to the knowledge of the writer, been 
thoroughly investigated. Some of them may be tentatively men- 
tioned here. In the first instance, as Dicey points out, there is the 
principle that the will of the sovereign legislature can be expressed 
only through an act of Parliament, namely., by the combined action 
of the legislature’s three constituent parts. This principle is largely 
due to the fact that an act of Parliament was once in reality — and 
not, as it is today, only in form —a law “ enacted by the King 
by and with the advice and consent of the Lords and Commons in 
Parliament assembled.” *® In this connection it may be useful to 
note the decisions in which courts have refused to recognize any 





18 Millar v. Taylor, 4 Burr. 2303 (K. B. 1769) ; Regina v. Capel, 12 A. & E. 382 
(Q. B. 1840) ; Regina v. Whittaker, 2 C. & K. 636 (N. P. 1848) ; Attorney-General v. 
Sillem, 2 H. & C. 431 (Ex. 1863); Richards v. McBride, 8 Q. B. D. 119 (1881) ; 
Herron v. Rathmines & Rathger Improvement Comm’rs, [1892] A. C. 498; Ad- 
ministrator-General of Bengal v. Prem Lal Mullick, [1895] L. R. 22 Ind. App. 107; 
Rex v. West Riding of Yorkshire County Council, [1906] 2 K. B. 676; Rex v. Board 
of Education, [1909] 2 K. B. 1045; Hollinshead v. Hazleton, [1916] 1 A. C. 428. 

19 Dicey, Law oF THE ConsTiTuTION (8th ed. 1923) 403, 404, n.1. See also 
Willes, J., in Millar v. Taylor, 4 Burr. 2303 (K. B. 1769): “ The sense and mean- 
ing of an act of Parliament must be collected from what it says when passed into a 
law; and not from the history of changes it underwent in the house where it took 
its rise. That history is not known to the other houses or to the Sovereign.” Id. 


at 2332. 
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force of law in the resolutions of one part of the legislature only.” 
If the resolutions of one House are legally irrelevant for the pur- 
pose of determining private rights, then it is not surprising that 
isolated expressions of opinion during the debate are not admissi- 
ble as an element of interpretation. Secondly, it may be possible 
to trace here the influence of the English constitutional usage which 
in the 17th and 18th centuries prohibited the publication of parlia- 
mentary debates and proceedings. If parliamentary debates could’ 
not be published, it would be inappropriate and might become a 
source of abuse if they could be referred to in the courts as a means 
of interpreting the will of the legislature. Further, it is not 
impossible that the rigid exclusion of parol evidence in the inter- 
pretation of contracts may to some extent have influenced the 
law in the matter of statutes. Finally, the student of constitu- 
tional history may discern in the tenacity of this rule yet another 
manifestation of the strong position of the judiciary as compared 
with that of other countries. The rejection of the parliamentary 
history of statutes as a factor in interpretation is an assertion of 
judicial freedom.** There are many important reasons which ne- 
cessitate caution in the use of the parliamentary history of statutes, 
but, as has been suggested, the reasons which have in England 
become responsible for the traditional rule have been not so much 
reasons of convenience as historical peculiarities. This partly 
explains the imperviousness to criticism which has recently been 
leveled against it.” On the other hand, there must be noted the 
relaxations of the established rule in consequence of the admissi- 
bility, first, of reports of commissions appointed to investigate the 
subject matter of the bill prior to its introduction before Parlia- 
ment,”* and secondly, of extrinsic evidence showing the state of 





20 Stockdale v. Hansard, 9 A. & E. 1 (Q. B. 1839) ; Bowles v. Bank of England, 
[1913] 1 Ch. 57. 

21 Such freedom, it may be added, is not necessarily opposed to a progressive 
and creative interpretation of the statute. An interpretation based on the intention 
of the legislature, as revealed in the parliamentary history of the bill, may be less 
progressive and less in accordance with social changes than that which is the result 
of the unhampered freedom of judicial interpretation. This aspect is not always 
sufficiently realized, it appears, by the critics of the established rule. 

22 See ALLEN, LAW IN THE MAKING (2d ed. 1930) 293-97; Amos, The Interpreta- 
tion of Statutes (1934) 5 Cams. L. J. 171-73; Smith, Interpretation in English and 
Continental Law (1927) 9 J. Comp. Lec. AnD Int. LAw (3d ser.) 151, 155-58. 

23 Curran v. Treleaven, [1891] 2 Q. B. 545, 557; Eastman Photographic Mate- 
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the law prior to the passing of the statute and the cause and neces- 
sity of the statute.** In Coke’s words, extrinsic evidence is ad- 
missible to ascertain, inter alia, “ What was the common law be- 
fore the making of the Act” and “ What was the mischief and 
defect for which the common law did not provide.” * Also, the 
occasional departures, by judges of distinction, from the tradi- 
tional principle are not without interest.”° 

In the United States—if a cursory survey may be ventured 
by an outsider — the original attitude of the courts was the same 
as in English law. Some of the decisions of the Supreme Court 
during the 19th century are quite uncompromising on this mat- 
ter.” But there were even then instances of the Supreme Court 
referring to the reports and the journals of Congress.** Lately 
a more marked, although gradual, departure from the original 
practice has taken place. While in a recent decision the Supreme 
Court, in interpreting an act of Congress relating to naturalization 
of aliens, supported its decision by reference to Congressional de- 





rials Co. v. Comptroller-General of Patents, [1898] A. C. 571; Powell v. Kempton 
Park Racecourse Co., [1899] A. C. 143, 157; Taff Vale Ry. v. Amalgamated Soc., 
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27 See, e.g., Aldridge v. Williams, 3 How. 9, 24 (U.S. 1845), where the reasoning 
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bates,”® it still safeguarded itself by saying that the Congressional 
debates furnished “no basis for judicial construction of the 
statute”, but nevertheless constituted “‘ an important historic in- 
cident, which may not be altogether ignored in the search for the 
true meaning of the words which are in themselves historic.” *° 
This obeisance to an established doctrine seems almost antiquated 
when we consider that of late reference to Congressional history 
as an element of interpretation has become a constant feature of 
the work of the Supreme Court and of the federal courts.** Par- 
ticularly is this so in regard to the reports of committees.*® Un- 
doubtedly, the Supreme Court has proceeded with caution. It 
has differentiated between the various elements of Congressional 
history. It has attached importance to statements of chairmen of 
committees and to reports of the latter, and it has refused to be 
guided by individual expressions of opinion in the general debate.* 
The general position may be summarized to the effect that the tra- 
ditional rule is no longer the unchallengeable authority. In a 
recent case three Justices concurred on the ground that “ the stat- 
ute, as punctuated, reads as its legislative history shows Congress 
intended it to read.” ** : 

While it would be a mistake to generalize and exaggerate the 
rigidity of the exclusion of the parliamentary history in English- 
speaking countries, it is a mistake to overrate its importance on the 
Continent. It is not a source of law; it serves to interpret the law. 
The German theory and practice in the matter have been stated 
by so authoritative a writer as Binding in a manner worth repeat- 
ing: “ With the promulgation of the statute there disappears with 
one stroke the whole structure of the intentions and wishes of the 
spiritual authors of the statute and of the legislature itself; hence- 





29 United States v. Bhagat Singh Thind, 261 U. S. 204, 214 (1923). 
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forth the statute rests on itself, supported by its own force and 
weight, filled by its own meaning.” *° German writers distinguish 
between the will of the legislator and the meaning,of the law. In 
order to ascertain the latter, preparatory work — the so-called 
Materialien — may be resorted to so long as no attempt is made 
to use it as a vehicle of authentic interpretation.*® German courts 
have been alive to the possible dangers of this instrument of inter- 
pretation and have relied not on isolated expressions of opinion 
in the legislature but on the official drafts and commentaries 
thereon. Even these have never been regarded as in any way 
binding, and there are decisions in which the courts found that 
the final text of the law was in direct opposition to the official com- 
mentary on the draft, and acted accordingly.*” But this caution 
in approach has not had the result of seriously questioning the 
right and duty of courts to have recourse to the legislative history 
of enactments. In particular, in the complicated sphere of labor 
law, German courts have in post-War years had recourse to the 
legislative history of statutes.** 

The position is on the whole the same in France, although for a 
time French courts exhibited the tendency to limit recourse to 
travaux préparatoires.*® But the principle itself has never been 
seriously doubted, and may be regarded as being in force today.*° 


C. Treaties 


The resort to preparatory work in the interpretation of con- 
tracts and to parliamentary history in the interpretation of 
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statutes has been considered here not, indeed, because the rules 
applicable in these matters apply also to treaties, but because they 
throw light on the general problem of extrinsic evidence in the . 
interpretation of legal instruments. They save us from the mis- 
take of considering the matter from the point of view of alleged 
fundamental differences between various systems of law. They 
also counsel caution against assuming that the rules of law appli- 
cable to the interpretation of any particular class of instruments 
are applicable to others. Many English lawyers believe that 
English courts do and will apply to the interpretation of treaties 
the same principle of exclusion of preparatory work which they 
apply to the admissibility of the parliamentary history of statutes. 
This view was expressed in 1932 by a representative committee of 
English lawyers appointed by the Lord Chancellor to report on 
the reciprocal enforcement of foreign judgments.** It has been 
given support by distinguished comparative and international law- 
yers.** It has been given expression by British representatives 
before the Permanent Court of International Justice.“* However, 
with great respect, it may be doubted whether this is the “ Anglo- 
Saxon ”’ view in the interpretation of treaties. The practice of 
English courts seems to point to the contrary. This may be seen 
not only from the course adopted in individual cases but also 
from general pronouncements to the effect that the principles 
applicable to the interpretation of contracts and statutes are not 
necessarily applicable to treaties and, generally, to the interpre- 
tation of acts of an international character. 

In Maltass v. Maltass ** Dr. Lushington, a distinguished judge 
who had frequent occasion to interpret treaties and, generally, 
to apply international law, had to decide what law, having regard 
to the treaties between Great Britain and the Ottoman Empire, 
was to govern testacy and intestacy in the case of a British subject 
long resident as a merchant in Smyrna. It is not necessary here 
to give an account of this case except to state that it depended 





41 Report of the Committee, Command Paper No. 4213 (1932) par. 19, p. 18. 

42 See Gutteridge, A Comparative View of the Interpretation of Statute Law 
(1933) 8 Tutane L. Rev. 1, 9; Sir John Fischer Williams, Book Review (1934) 
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‘43 See the argument of Sir Ernest Pollock (as he then was) before the Court on 
Jan. 13, 1923. Ser. C, No. 2, at 197. 
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largely on the interpretation of a number of treaties of commerce 
and establishment between Great Britain and Turkey. But the 
following extract from the judgment may fittingly be quoted as 
showing the attitude of the learned judge to interpretation of 
treaties as distinguished from the interpretation of statutes: 


“ Now, in the construction of treaties of this description, we cannot 
expect to find the same nicety of strict definition as in modern documents, 
such as deeds, or acts of Parliament; it has never been the habit of those 
engaged in diplomacy to use legal accuracy, but rather to adopt more 
liberal terms. I think, in construing these treaties, we ought to look at 
all the historical circumstances attending them, in order to ascertain 
what was the true intention of the contracting parties, and to give the 
widest scope to the language of the treaties in order to embrace within 
it all the objects intended to be included.” *° 


In The Leonora,** the locus classicus on retaliation in naval war- 
fare, Sir Samuel Evans devoted no less than twelve pages of the 
report to quotations from parliamentary utterances of Sir William 
Grant, Sir William Scott, and Lord Erskine on the British retalia- 
tory Orders in Council of 1807. He did it apparently not without 
having before his mind the géneral rule as to the inadmissibility 
of parliamentary records. For we find him prefacing the lengthy 
exposition of the parliamentary debate by the following signifi- 
cant passage: “ There is no legal impropriety, I think, in referring 
to views of statesmen and lawyers — outside the Courts — upon 
questions touching the law of nations, particularly in the special 
instances which I shall give.” *” 

Apart from these pronouncements of a general character point- 
ing to the necessity of using a different standard for instruments 
of an international character, there is a great number of cases of 
specific application of this principle. In Webster’s Case ** the 
King’s Advocate (Sir Herbert Jenner) argued by reference to the 
intention of the framers of the Treaty of 1814 with France; he 
produced in aid of this argument a letter from Lord Castlereagh 
to the effect that it was not “ the intention of those who were en- 
trusted with the negotiation of that treaty to bind the French Gov- 
ernment to the restitution of any other property than such as had, 
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prior to its seizure or confiscation, been placed under the implied 
protection and bond fide guarantee of that Government.” *° In 
Drummond’s Case * (an appeal from the award of the Commis- 
sioners for liquidating the claims of British subjects on France) 
the representatives of the Crown, the King’s Advocate (Sir Her- 
bert Jenner) and the Attorney-General (Sir John Campbell), did 
not hesitate to invoke the intention of the framers of the Treaty. 
They asked: “ How could, indeed, a French negotiator be ac- 
quainted with the technical rule of English law, by which a man, 
whose father and himself are born in France, is to be considered a 
British subject?” °* In the case of the Ships Taken at Genoa ™ 
Sir William Scott had to interpret the articles of a capitulation 
entered into by the British and Austrian commanders and the 
Government of Genoa. He admitted as evidence on the part of 
the Crown an affidavit of Lord Keith, the British commanding ad- 
miral, on whether the article of the capitulations providing for 
the immunity from seizure of “ money, merchandise, moveables, or 
other effects either by land or sea” included ships. In particular, 
he admitted the declaration of Lord Keith to the effect that the 
proposal to exempt shipping “ was made, but that it was rejected, 
and expunged with his own hand.” ™ 

A number of cases decided during the World War are espe- 
cially instructive. In Porter v. Freudenberg * the Court of Ap- 
peal had to interpret Article 23(h) of the Hague Convention of 
1907 concerning the Laws and Customs of War on Land. Lord 





49 Td. at 389. 50 2 Knapp 295 (P. C. 1834). 

51 Jd. at 305. And see Count Wall’s case, 3 Knapp 13 (P. C. 1834). That Eng- 
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Reading, C.J., in giving the judgment of the Court, examined in 
detail the “ legislative history” of that article. He referred at 
some length to its original form as introduced by the German dele- 
gates and to the interpretation which they put on it. He then dis- 
cussed the changes in the language of the article in the course of 
the drafting and referred to the fact that they were adopted by 
the Conference without discussion or debate. This departure 
from the practice followed in the matter of statutes is not weak- 
ened by the observation that the paragraph in question must be 
interpreted as it stands in the ratified Convention and that the in- 
tention of the proposer is immaterial.” 

In The Paklat** the Supreme Court of Hong-Kong, sitting in 
Prize, had to decide whether an enemy ship carrying women and 
children fugitives from a naval base of the enemy, a blockade of 
which was expected, was “ employed on a philanthropic mission ” 
within the meaning of Article 4 of the Eleventh Hague Conven- 
tion and therefore exempt from capture. Rees-Davies, C.J., ap- 
plied to the Foreign Office for the official report of the Committee 
of the Second Hague Conference ” which, he thought, “ leaves no 
reasonable doubt as to the construction to be placed on the article 
in question.” °** In The Tubantia® the Attorney-General, Sir 
Frederick Smith (as he then was), cited in argument the speech 
of the German delegate at the Hague Conference who, while pro- 
posing the regulation in question, explained that Article 1 of the 
Eleventh Hague Convention did not include parcels. In The 
Marie Leonhardt * Sir Henry Duke (as he then was), when decid- 
ing whether the concessions occasionally granted to enemy mer- 
chantmen in the ports of the belligerents at the outbreak of war 
were a recognition of a right or acts of grace, said: “ I am guided 
to the true answer to this inquiry by the proceedings at the Hague 
Conference of 1907 which led to the formulation of Conven- 
tion VI.” * 

These cases ought to be distinguished from the numerous cases 
in which British courts during the World War interpreted the pro- 
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visions of the Declaration of London by reference to the General 
Report (the so-called Renault Report) of the Drafting Commit- 
tee of the Conference which was presented to and adopted by the 
Conference.* In the Declaration of London Order in Council 
(No. 1), Aug. 20, 1914, the British Government, while putting 
into force, with some modifications, the Declaration of London, 
directed British courts to treat the General Report of the Drafting 
Committee as an authoritative interpretation of the Declaration. 
This act was in itself significant in that prior to the War the ques- 
tion of the authority of the Report was widely discussed and that 
writers like Holland questioned its authoritative character. But 
British courts went beyond the governmental declaration and fre- 
quently had recourse to the proceedings of the London Conference 
and the preparatory work which preceded it. 

In The Lorenzo ** the Chief Justice of St. Lucia, sitting in Prize, 
in interpreting the provision of Article 40 of the Declaration of 
London, had recourse to the Proceedings of the International 
Naval Conference upon the reading of which the meaning of the 
Convention became to him “ reasonably clear”. He pointed out 
that “ for the interpretation of a code, recourse may be had to the 
deliberations of the codifiers, who, unlike members of Parliament, 
are presumed to have expert knowledge of the matters which they 
discuss.” *’ In The Hakan * Sir Samuel Evans reviewed at length 
the memoranda interchanged by the various Governments and 
showing their attitude on the matter of penalty for carriage of 
contraband.” 
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Finally, in the post-War period, there must be mentioned the 
case of Amodu Tijani v. The Secretary, Southern Nigeria™ in 
which the Judicial Committee of the Privy Council was called 
upon to interpret a treaty of cession in which the King of the 
Island of Lagos ceded to the British Crown the port and island of 
Lagos. In giving judgment Viscount Haldane referred to the 
debate which took place in the House of Commons in 1862 and 
which showed the interpretation put upon the treaty by the British 
Government. It was mainly by reference to this interpretation that 
Lord Haldane construed the general terms of the cession as re- 
ferring primarily to sovereign rights and as leaving intact private 
property rights." This is particularly interesting when we con- 
sider that in an earlier case Lord Haldane criticized recourse to 
parliamentary history in order to interpret a statute.” 

This, it is submitted, is an impressive array of authority which 
ought to act as a check upon the notion that English courts are 
under any kind of necessity to apply to the interpretation of trea- 
ties the rule applied by them in the matter of interpretation of 
statutes. 

While the contention as to the peculiarity of the Anglo- 
American practice in the matter of treaties appears to be open to 
serious doubt in regard to England, it has no foundation whatever 
so far as the United States is concerned. The Supreme Court 
has not only as a matter of constant practice had recourse to 
preparatory work for the interpretation of treaties, it has ex- 
pressly affirmed its right and duty to do so. Recently, in Factor 
v. Laubenheimer,"* the Supreme Court, in interpreting the provi- 
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sions of the Extradition Treaty with Great Britain of 1842, de- 
clared that “In ascertaining the meaning of a treaty we may look 
beyond its written words to the negotiations and diplomatic corre- 
spondence of the contracting parties relating to the subject mat- 
ter”.”° In this particular case the diplomatic negotiations in ques- 
tion followed upon the Treaty of 1842. In Cook v. United States 
the Supreme Court reviewed at length the diplomatic negotiations 
and successive proposals preceding the conclusion of the “ liquor- 
treaty ” between the United States and Great Britain in 1923. In 
Nielsen v. Johnson," which was an appeal from a judgment im- 
posing an inheritance tax on the estate of a decedent, a Danish 
subject, the Supreme Court was called upon to interpret the Treaty 
of Commerce with Denmark of 1826. The Court found that the 
history of the crucial Article 7 of the Treaty and the reference to 
its provisions in the diplomatic exchanges between the United 
States and Denmark left no doubt that the purpose was to relieve 
the citizens of the contracting parties of onerous taxes and to com- 
pel them to pay only such duties on disposal of their property as 
were exacted from the inhabitants of the place. The Court said, 
quoting a long list of precedents,’* that when the meaning of the 
treaty is uncertain, “‘ recourse may be had to the negotiations and 
diplomatic correspondence of the contracting parties relating to 
the subject matter ”.”® As we are here mainly concerned with the 
supposed Anglo-Saxon peculiarity in the matter of interpretation 
of treaties, it is not necessary to inquire in detail into the attitude 
of Continental courts. It is sufficient to say that, with minor ex- 
ceptions, they have not hesitated to treat preparatory work as an 
admissible element of interpretation.*° 





75 Id. at 294-95. 76 288 U.S. 102 (1933). 77 249 U.S. 47 (1929). 

78 In re Ross, 140 U.S. 453, 467 (1891); United States v. Texas, 162 U. S. 1, 
23 (1896) ; Terrace v. Thompson, 263 U.S. 197, 223 (1923). 

79 279 U.S. at 52, commented on by Hyde, Note (1929) 23 Am. J. Int. L. 824. 

80 German courts have gone to the length of declaring that, in the silence of a 
treaty, preparatory work, construed in accordance with principles of good faith, may 
show that the treaty intended a departure from generally recognized principles. 
104 Entscheidungen des Reichsgericht in Zivilsachen 352 (1922). A more recent de- 
cision, Feb. 4, 1931 (Juristische Wochenschrift (1932) 243), reported in (1933) 
Clunet, 60 Journal du Droit International 1009, while affirming in principle the 
usefulness of preparatory work, actually reversed a decision of the court below on 
the ground that it decided the case without inquiring sufficiently into the extrinsic 
evidence adduced by one of the parties. It is of interest in this connection to note 





570 HARVARD LAW REVIEW © [Vol. 48 


Whatever may be the law, under various systems, in regard to 
the interpretation of contracts and statutes, the practice of courts 
in the principal countries shows that preparatory work may be 
used for the purpose of interpreting treaties. This result is not 
only instructive in itself. The alleged discrepancy in this matter 
between the Anglo-American and Continental schools of thought 
proves upon investigation to be a myth. A survey of international 
cases in which Great Britain or the United States, or both, ap- 
peared as parties or in which British or American lawyers acted as 
judges would amply corroborate this result.** The question of 
travaux préparatdires has been described as the principal in- 
stance of the divergence between the Anglo-American and Con- 
tinental schools. ** It is a significant gloss on the doctrine of “ two 
schools of thought ” that there is no more reality in its principal 
assertion than in its other tenets.** There exist weighty ob- 
stacles impeding the unity and development of international law, 
and it is not desirable to add to them difficulties having no basis 
in law but possessing considerable psychological attractiveness. 
However, this is a digression. In regard to the subject of this arti- 
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cle, the conclusions of the survey here undertaken suggest that 
there may be reasons inherent in the nature of treaties and of 
inter-State relations which permit and necessitate recourse to 
preparatory work even if recourse to this kind of evidence is ex- 
cluded or limited so far as other instruments are concerned. These 
reasons it is now proposed to consider. 


III. PRoBLEMS OF PREPARATORY WoRK 
A. Preparatory Work and “Clear Meaning” 


In international law, as elsewhere, the object of interpretation 
is to arrive at the intention of the parties ex signis maxime proba- 
bilibus. The battle of interpretation has, as we have seen, been 
fought elsewhere, and the tendency leaves little room for doubt. 
The practice of international tribunals has been to ignore formulas 
and rules based on the historical peculiarities of one country or 
group of countries, and to explore the intention of the parties by 
reference to all available sources of evidence. The first and prin- 
cipal lesson which can be deduced from their practice is that in no 
circumstances ought preparatory work to be excluded on the 
ground that the treaty is clear in itself. Nothing is absolutely 
clear in itself. Most words and expressions have many meanings. 
They have a general meaning, or a local one, or a meaning con- 
fined to a trade or profession, or an arbitrary individual meaning 
specially selected to suit the requirements of the parties. Most 
of the cases of treaty interpretation before the Permanent Court 
have had reference to expressions which are in themselves “ clear ”. 
Its pronouncements have turned on the interpretation of such 
otherwise “clear” terms as “ industry ”,** “ workers ’’,*° “ estab- 
lished ”’,*° “ contract duly entered into”’,*’ and so on. The pref- 
erence for what may be called the natural meaning is helpful, but 
inquiry frequently reveals that a term may possess many natural 





84 Series B, No. 2 (1922) (Competence of the International Labour Organisa- 
tion). 

85 Series A/B, No. 50 (Advisory Opinion, 1932) (Interpretation of the Conven- 
tion of 1919 Concerning the Employment of Women during the Night). Judge 
Anzilotti termed the category “ far from being clear and definite”. Ibid. 

86 Series B, No. ro (1925) (Exchange of Greek and Turkish Populations). 

87 Series A/B, No. 62 (Judgment, 1934) (Lighthouses Case between France and 
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meanings. Most of the various meanings of a word given in a dic- 
tionary are natural meanings. The choice of any one of them may 
yield a result which is logical and far from being absurd. 

Just as in strict law there are no gaps in the law from the point 
of view of its logical completeness, so also it is only in exceptional 
cases that a term is in itself obscure. As a rule both parties, while 
putting forward diametrically opposed contentions, claim that the 
disputed provision is clear. This, for instance, was the contention 
of France in connection with the Advisory Opinion on the Com- 
petence of the International Labour Organisation.** She advanced 
the view that the term “ industry ” as used in the Treaty of Ver- 
sailles was clear as referring to industry in the limited meaning of 
the term. The Court held it to be clear in the opposite meaning. 
This very fact is in itself an indication of the relative value of the 
phrase, “ the treaty is clear”. It is clear when taken in isola- 
tion or by abstract reference to its “natural” meaning. The 
natural meaning of the provision that the régime of certain rivers as 
laid down in the Treaty of Versailles shall be superseded by a con- 
vention “‘ drawn up ” by the Allied and Associated Powers is clear 
enough. But the Permanent Court held the words “to draw up 
a convention ”’ to be “ an ill-chosen expression ” *° which it was not 
permissible to take literally, that “ drawn up” means also “ duly 
ratified ”. The controversial expression becomes scientifically 
clear only after we have caused to pass through it the “ galvanic 
current ” — to use Mr. Justice Holmes’ phrase *° — not only of the 
whole document but of all the evidence available. An overwhelm- 
ingly “ clear ” decision may be plunged into the depths of uncer- 
tainty by a ray of evidence; a doubtful and controversial term 
may by the same processs achieve a decisive accession of strength 
and clarity.** No clarity is so absolute as not to admit of a proof 
to the contrary. There are numerous pronouncements of inter- 
national tribunals which, while refusing in a given case to depart 
from the clear meaning of the treaty as accepted by the tribunal, 
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safeguard themselves by adding the phrase “in the absence of 
evidence to the contrary”. In the North Atlantic Fisheries Arbi- 
tration we find the tribunal stating that “ words in a document 
ought not to be considered as being without any meaning if there 
is not specific evidence to that purpose ’’.*” 

Undoubtedly, as the process of interpretation cannot be sus- 
pended in vacuo, the tribunal must, to begin with, base its investi- 
gation on what according to the circumstances appears to it to be 
the most natural meaning of a term or of a clause. Equally, the 
tribunal must attach importance to the degree of discrepancy be- 
tween the natural meaning thus provisionally adopted and that 
suggested by preparatory work. But this fixation of meaning is, 
as mentioned, only a provisional assumption. Such assumption is 
not altogether without importance; it shifts the burden of proof 
upon the party who, basing himself on preparatory work, alleges 
a discrepancy between the natural meaning and the true one as it 
appears tohim. But it is a presumption which can be rebutted. It 
is not a presumptio juris et de jure. While it is inadmissible to 
depart from the absolutely clear meaning of the treaty there ought 
to be the greatest reluctance to assume, without exhaustively ex- 
amining the available sources, that the meaning is absolutely clear. 
It follows from what has been said that the statement that an ex- 
pression is clear is — or ought to be — the result of the process of 
interpretation, not the starting point. Some of the decisions of 
the Permanent Court make it appear to be the beginning, but the 
form of these pronouncements is not necessarily indicative of the 
sequence of events in the actual framing of the Judgments and 
Advisory Opinions.” 


B. The Special Position of Preparatory Work in International 
Adjudications 


There are special reasons which tend to increase the importance 
of preparatory work as an element of interpretation of treaties 
when compared with the interpretation of statutes or contracts by 
municipal tribunals. A purely grammatical or logical interpreta- 





92 Hague Court Reports (1st ser. 1916) 141, 186. 
93 See, on this point, LAUTERPACHT, THE DEVELOPMENT OF INTERNATIONAL LAW 
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tion is one which leaves larger scope to unfettered judicial reason- 
ing and to freedom of judicial construction than one which takes 
into account the objective factors as given by extrinsic evidence. 
There is, in many respects, something almost arbitrary in purely 
grammatical or logical interpretation. On its face it is an objective 
process — as objective as logic or grammar. But it is the logic of 
the judge. It is his individual logic. It is clear, therefore, that 
exclusive reliance on this method of interpretation is feasible in a 
society where the position of the judiciary is traditionally a strong 
one. There is, in the judgment of Farwell, L.J., in Rex v. County 
Council of the West Riding of Yorkshire, an interesting passage 
upholding the inadmissibility of reference to parliamentary pro- 
ceedings as an instrument of interpretation. The learned judge, 
while pointing to the deliberate ambiguity of many an act of Par- 
liament where each side hopes to have expressed its own point of 
view, added: “‘ The generality of public understanding is quite in- 
capable of proof, and is beside the mark unless as an appeal to 
timidity. ‘Securus judicat orbis terrarum’.” °° Such austere se- 
renity cannot always be assumed by an international judge. In 
international relations the position of the judiciary is not yet so 
exalted as to rely entirely on the authority of the bench. It is im- 
perative that the decision of an international court should be based 
on as many factors independent of the subjective reasoning of the 
judge as circumstances allow. When, therefore, matters affecting 
States are concerned, it would be utterly undesirable to derive the 
judicial decision from what is in fact only a mental operation. 
Undoubtedly, also extrinsic evidence, including preparatory work, 
becomes part of the decision only through the medium of a mental 
process in the person of the judge, but the nature, the method, and 
the ingredients of that process are of the utmost importance. A 
decision of a municipal tribunal based on a technical rule of inter- 
pretation or on a merely textual analysis may on occasions seem 
inappropriate; for the reasons stated, a similar decision by an in- 
ternational tribunal is open to much stronger objection. The 
question of preparatory work is yet another illustration of the view 
that in international relations it is as important that justice should 
appear to be done as that it should be done in fact. Such appear- 
ance is seriously diminished if the tribunal excludes from consid- 
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eration or from sufficiently careful consideration any kind of evi- 
dence likely to throw light on the intention of the parties. As a 
matter of practice international tribunals, as indeed others, do not 
confine themselves to ascertaining the intention of the parties from 
the document alone. They endeavor to elucidate their intention 
by various indirect means such as the assumption that the parties 
intended a result in conformity with international law. 

The impropriety of relying upon mere textual interpretation 
becomes even more striking when one considers the importance 
of the subject matter of international adjudications. They fre- 
quently involve national interests of significance. The responsi- 
bility placed in such cases upon the international judge is corre- 
spondingly great. The availability of extrinsic evidence, including 
preparatory work, diminishes the burden placed upon him. It 
makes the result dependent upon something more tangible than 
mere analysis of the text. No legal theory and no political safe- 
guards can or ought to do away with creative judicial activity and 
with freedom of judicial appreciation. But the voluntary nature 
of international jurisdiction requires that the purely personal and 
subjective aspect of judicial activity be counterbalanced and 
strengthened by broadening the basis of judicial reasoning. This 
can be done by taking into consideration objective facts in the 
form of recorded statements and declarations. An international 
judge who, in deciding whether the Hay-Pauncefote Treaty be- 
tween the United States and Great Britain conferred rights upon 
third parties, would rely merely on the text without reference to 
the recorded and detailed history of the Treaty as shown in its 
original form, its rejection by the Senate, and its subsequent 
amendment, would be guilty of a dogmatic simplification approach- 
ing levity. An international judge who would interpret the pro- 
visions of important political treaties without reference to the 
prolonged correspondence which preceded them and which throws 
abundant light upon every expression and nuance of expression, 
upon what is included and what is omitted, would run the risk of 
reducing his work to the point of devastating barrenness. There 
is a factor of considerable importance which increases the evi- 
dential value of the negotiations preceding a treaty as compared 
with the preparatory work of statutes or contracts. In the case of 
treaties the preparatory work is as a rule recorded, formal, au- 
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thoritative, explicit, and continuous. If thoroughly studied, it 
permits the tracing of the development of a clause, in an illuminat- 
ing chain of continuity, from the first instruction to the delegate 
or from the first note initiating the correspondence to the final pro- 
vision as adopted in the treaty. A party aiming to secure a foren- 
sic advantage may deliberately disturb this continuity, but a thor- 
ough investigation by the judge will restore the missing link 
without undue difficulty. 

There are other weighty reasons which wats reliance on pre- 
paratory work particularly important in the international sphere. 
The judge within the State interprets documents whose language 
is his own language and the incidents of which take place in a 
social and historical background with which he is intimately ac- 
quainted. This is undoubtedly both an inducement to and a par- 
tial justification of textual and logical interpretation. The posi- 
tion is different in the case of treaties. This is particularly clear 
in cases in which a judge in a municipal court has to interpret a 
treaty, but the situation is frequently essentially the same when 
an international judge is confronted with the same task. Terms 
which in national jurisprudence have acquired a distinct meaning 
become an easy prey of controversy when applied to situations 
between States. They acquire a connotation said to be dictated 
by the specific requirements of international law. A “lease” 
said to connote annexation; a “ mandate” is said to be only in 
name connected with its prototype in private law. Apparent 
termini technici like “ war ” become the subject of controversy.*® 
The very term “ principles of international law” was hotly de- 
bated in the Lotus case.*’ There is little, if any, authoritative 
definition of terms in international law; there is only a limited 
amount of traditional usage in terminology; there is no sufficiently 
powerful ray of illumination flowing from a community of lan- 
guage, history, and experience. This is an additional reason for 
assisting the process of interpretation by available extrinsic 
evidence. 





96 Witness the prolonged discussion of the meaning of the term “ resort to war ” 
as used in the Covenant of the League of Nations. Lauterpacht, “ Resort to War” 
and the Interpretation of the Covenant During the Manchurian Dispute (1934) 
27 Am. J. Int. L. 43-60. 
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C. The Objections to the Use of Preparatory Work 


It is appropriate to consider here some of the objections to the 
use of preparatory work. It is maintained, in the first place, that 
the significant factor in the interpretation of treaties is not the 
intention of the negotiators, but of the ratifying authority. That 
ratifying authority, it is said, does not know what happened at the 
conference in the course of the negotiations leading up to the 
treaty; it has before it only the text of the treaty.** - It ratifies 
the treaty as it stands, and it ought not to be bound by anything 
else. Upon examination, there appears little substance in this ob- 
jection. It raises the difficult question as to who is the ratifying 
authority. Is it the legislative body which in most countries takes 
part directly or indirectly in the process of ratification? Or is it 
that section of the legislative body which deals specifically with 
foreign relations? Or is it the executive department which in fact 
examines the treaty, frequently in consultation with other depart- 
ments, and submits the treaty to Parliament? Or is it the govern- 
ment or the head of the State who performs the formal act of 
ratification? In asense all or most of these persons or bodies take 
part in the process of ratification. Any attempt to interpret the 
treaty by reference to their intention must render the work of in- 
terpretation almost impossible; but reference to someone’s inten- 
tion there must be. This is of the essence of the process of inter- 
pretation. The invariable practice of international tribunals has 
been to investigate the intention of those who negotiate and sign 
the treaty. It is they who make the treaty. The act of ratifica- 
tion is of decisive importance for the validity of the treaty, but it 
is essentially formal in its nature and must not be confused with 
the substaxtive act of making the treaty. There is no question 
of the ratifying authority being bound by preparatory work; 
the latter is in no case binding. It merely serves to interpret the 
treaty. At the same time, while it cannot be expected that the 
several hundred members of the legislative body have made them- 
selves acquainted with the records of the negotiations, it is not un- 
reasonable to assume that the competent executive department 
has made itself conversant with them and also that it has drawn 
the attention of the legislature to points of importance. 





98 See Fachiri, Interpretation of Treaties (1929) 23 AM. J. Int. L. 745 et seq. 
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Secondly, it has been asserted that recourse to preparatory work 

may result, especially in the case of multilateral treaties, in 
divergent interpretations of the same treaty by various tribunals.*° 
This objection can apply to cases in which a municipal tribunal in 
interpreting a treaty relies exclusively on that part of the prepara- 
tory work which shows the intention of its own State, the assump- 
tion being that the tribunals of other countries will adopt the same 
course and will limit their investigations to the preparatory work 
favorable to their own State. But this is an assumption, not sup- 
ported by evidence, which questions the impartiality and thorough- 
ness of municipal tribunals. It does not apply to international 
adjudication. Far from resulting in divergent solutions, recourse 
to preparatory work connecting the process of interpretation with 
tangible and extrinsic sources of proof must, assuming a thorough. 
fulfillment of their task by international tribunals, result in a uni- 
formity greater than that achieved by textual and logical elucida- 
tion of the meaning of the text. 

A more weighty objection is contained in the view that adher- 
ence to preparatory work may result in an unprogressive and rigid 
interpretation which by fastening on the expressions and declara- 
tions of the negotiators debars the judge from taking into consid- 
eration the social development and changes subsequent to the 
signature. There may be some truth in this objection; undoubt- 
edly there may occur cases in which reliance on preparatory work 
diminishes the element of judicial freedom in developing the law 
beyond the intention of the parties as expressed in the treaty. 
But, on the other hand, there may be occasions in which prepara- 
tory work will reveal possibilities of creative development of the 
law which might seem to be unwarranted if reference is made to 
the text alone. In fact, while the duty to rely on preparatory work 
may impose limits upon judicial freedom to develop the law, the 
question is not highly relevant to the problem of progressive inter- 
pretation or otherwise. It does not apply in any case to so-called 
executed treaties or to treaties in which the purely contractual 
element predominates over its legislative aspect, if any.*°° As sug- 
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gested, however, even in multilateral treaties of a general character 
the danger, on this account, of a rigid and unprogressive interpre- 
tation is largely imaginary. 


D. Use and Abuse of Preparatory Work 


A not altogether groundless objection to admissibility of pre- 
paratory work is that recourse to it may be abused for the pur- 
pose of disintegrating the work of interpretation by diverting the 
attention of the judge from the consideration of the final text of 
the treaty and by compelling him to study and disentangle a 
bulky and confusing mass of evidence. There is no doubt that a 
consideration of preparatory work, although it may relieve on oc- 
casions the burden of responsibility, imposes a considerable strain 
upon judicial activity. It may be abused in a variety of ways. It 
may add to the artificiality, evasiveness and uncertainty, already 
considerable, of international obligations. If, however, it is ad- 
mitted that recourse to preparatory work is necessary on the 
ground both of legal principle and for reasons peculiar to inter- 
national adjudication, then the objection based on the possible 
abuse of this source of evidence and on the addition to the work of 
tribunals is not decisive. Ab abusu ad usum non valet conse- 
quentia. The dangers resulting from the admission of prepara- 
tory work are real only so long as there is no court to probe the 
relevance and the accuracy of the argument based on preparatory 
work. But the whole discussion of the relevance of preparatory 
work as an element of interpretation presupposes the existence of 
tribunals which are able and which regard themselves under an 
imperative duty to exhaust the possibilities of available sources of 
interpretation. In this matter there do not obtain in international 
adjudications the reasons which historically prompted the intro- 
duction of restrictive rules in municipal law, such as the desire to 
minimize the dangers arising from the possibility of inexperienced 
juries being unduly influenced by inferior evidence. 

No doubt recourse to the evidence of preparatory work may 
sometimes introduce ambiguity where none appears on the face of 
the treaty. But that ambiguity can, as a rule, be removed by a 
conscientious analysis of the entire preparatory work. The prob- 
lem raised by a piece of extrinsic evidence can be examined and 
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solved by the same type of evidence. Such conscientious analysis 
renders the work of interpretation immune against incomplete or 
misleading appeal to preparatory work. It is this incompleteness 
of the approach which is a prominent feature of the forensic argu- 
ment. Thus, for instance, it happens frequently that a party re- 
fers only to one stage of the negotiations. The fact invoked sup- 
ports the contention — but it supports it merely so long as only 
part of the preparatory work is examined. The examination of 
the whole preparatory work may show that the statement appealed 
to was made at a very early stage of the proceedings; or that it was 
rejected by the other party; or that there was no occasion to an- 
swer it; or that it does not in fact support the argument; or that it 
was subsequently abandoned by its author. It may be necessary 
to reconstitute all the links-of the long chain of preparatory work 
in order to gain a full and reliable picture of the proceedings. A 
number of examples will illustrate this aspect of the matter. 

In the Lotus *** case the Permanent Court had to interpret Ar- 
ticle 15 of the Convention of Lausanne which provided that “ all 
questions of jurisdiction shall . . . be decided in accordance with 
principles of international law.” The French Government con- 
tended that the meaning of the expression “ principles of interna- 
tional law ” must be sought in the light of the preparatory work. 
It pointed out that in the course of the drafting of this article 
Turkey submitted an amendment asserting her right to exercise 
in certain cases jurisdiction over foreigners in respect of crimes 
committed abroad. This amendment, which was met by reserva- 
tions on the part of Great Britain and Italy, was rejected by 
France, and the Drafting Committee thereupon adopted the word- 
ing as it appeared in the Convention. From this France inferred 
that it was the intention of the Convention to exclude jurisdiction 
over foreigners in the matter of crimes committed abroad. But 
this, the Court discovered, was only one half of the story. In the 
first instance it found that the preparatory work did not show for 
what reasons France and Italy objected to the Turkish draft; 
these reasons, the Court said, ‘“‘ are unknown and might have been 
unconnected with the arguments now advanced by France.” *°’ 
Secondly, the examination of the whole of the preparatory work 
showed that the original draft of the article which limited Turkish 
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jurisdiction to crimes committed in Turkey was also discarded. 
“This circumstance ”’, said the Court, “might with equal justifi- 
cation give the impression that the intention of the framers of the 
Convention was not to limit this jurisdiction in any way.” *° 

In the Advisory Opinion concerning the Interpretation of the 
Treaty of Lausanne,’“ the Court dealt in detail with the Turkish 
attempt to interpret the crucial provision by reference to the pre- 
paratory work of the Convention. Turkey relied on a speech of 
the chief British representative in the course of the first stage of 
the Lausanne Conference in which he explained that the proposed 
article conferring upon the Council the power to lay down the 
frontier must be interpreted in the light of the fact that the deci- 
sions of the Council, on which Turkey would have to be repre- 
sented, must be unanimous and that no decision could be arrived 
at without her consent. The Court went into the details of this 
aspect of the preparatory work of the Conference. It found that 
the passage in question formed part of a proposal which was re- 
jected by Turkey —a fact which it would be difficult to under- 
stand unless one assumed that at that time Turkey did not un- 
derstand the proposal in the sense which she sought to give to it 
subsequently. Secondly, the Court pointed out that, at the time 
of the speech referred to, the relevant provision of the Treaty of 
Lausanne did not exist, that when, five months later, the Confer- 
ence adopted the article in question, the legal position was funda- 
mentally modified, and it was not therefore “ possible to interpret 
this article by reference to statements relating to the situation pre- 
viously existing ’’. *°° 

In the Advisory Opinion on the Interpretation of the Conven- 
tion of 1919 concerning Employment of Women during the 
Night,’°* the Court was prepared to attach importance to the fact 
that while, as shown by the preparatory work, at first the inten- 
tion of the framers of the Convention was that there should be no 
departure from the stipulations of the Berne Convention, that in- 
tention had receded into the background, in the course of the ne- 
gotiations, by the time the draft Convention was adopted.’ In 
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the Lighthouses Case ‘** between France and Greece the Court 
was prepared to accept the contention, based on deductions from 
preparatory work, that a controversial term in the Arbitration 
Agreement was derived from Protocol XII of the Treaty of Lau- 
sanne, but it found that from the very beginning the parties at- 
tached a different meaning to this term of the Protocol.**? On oc- 
casions the consideration of all relevant facts will reveal that the 
argument based on preparatory work is simply due to a misunder- 
standing.**° 

An important consideration which courts have constantly to 
bear in mind in sifting evidence of this character is that the object 
of interpretation is to elicit the common intention of both parties, 
and not of one party only. Unless the declaration of intention of 
a party is instrumental in disclosing the common intention of all 
signatories, its value is limited. What one party understood by 
the treaty is of little importance if the other party disagreed with 
that interpretation, or if circumstances show that it could not be 
expected, or that there was no opportunity to repudiate it ex- 
pressly. For in the atmosphere of international conferences an 
unpalatable proposal or interpretation is not always expressly re- 
jected.** Frequently they are merely ignored by others; at times 
the delegates are not sufficiently acquainted with the intricacies of 
the situation to grasp and to reply to the implications of a subtle 
declaration.*** In such cases it would be unreasonable to attach 
to the unilateral proposal much evidential value. 

Such thorough investigation undoubtedly imposes a strain upon 
the work of tribunals. It is much easier to give a decision on the 
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basis of a logical deduction or by the short-cut of a technical rule 
of interpretation. With slight exceptions, however, international 
and national tribunals have refused to ease their burden in this 
way. 


E. Technical Rules for the Use of Preparatory Work 


Neither is it feasible to lighten the task by developing a set of 
rules as to the way of examining preparatory work adduced by the 
parties. For the process of examining preparatory work is a 
pragmatic one. There are no ready-made rules — and there ought 
not to be — for dealing with the various problems raised by an 
appeal to preparatory work. This may be seen, for instance, in 
the perennial problem of whether, in case of an apparent discrep- 
ancy between preparatory work and the final text of the treaty, 
the text ought to be qualified by what has been revealed by the 
preparatory work or whether the final wording signifies that the 
point of view as revealed in the preparatory work has been aban- 
doned. Thus, in interpreting the term “ resort to war” as used 
in the Covenant of the League,*** the question has arisen as to 


what importance is to be attached to the fact that at a later stage 
of the work of the Peace Conference these words were substituted 


for the term “resort to force” which appeared in the original 


drafts of the relevant articles of the Covenant. What is the mean- 
ing of this change? Does it mean that the draftsmen did not at- 
tach any particular importance to the change except one of form 
and manner — a view for which some support may be found in the 
records of the Conferences? *** Or does it mean that the existing 
text must be qualified by or interpreted in the light of the original 
draft? Or, finally, are we justified in assuming that the change 
was deliberately one of substance and that it amounted to an al- 
‘teration of one of the vital aspects of the Covenant? To these 
questions there is no answer by a reference to any ready-made 
rules. The right solution must be sought by inquiring into the 
entire, and nothing but the entire, preparatory work. This may 
be a protracted task beset with perplexing difficulties, but it is a 





113 See note 96, supra. 
114 See 5 Mitter, My Diary AT THE CONFERENCE OF Paris (1929) Doc. 396, at 
277, where this alteration is mentioned in a reference to a “ change in verbiage ”. 
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task which cannot be simplified with the help of technical for- 
mulas. 

This likewise applies to the necessity of deciding on the au- 
thority and reliability of the various sources of the travaux pré- 
paratoires. Thus, in regard to the minutes of a conference, the 
question may arise as to the significance to be attached to the fact 
that the records at times constitute an amended version of what 
was actually said at the conference. The question may arise as to 
the authority of private records, memoirs, and diaries. In view 
of this one might regard as natural the inclination to avoid the 
complexities of this additional task either by eliminating it alto- 
gether through the short-cut of an interpretation restricted to the 
text or by simplifying it through some cut and dried rules relating 
to the use of preparatory work. No such procedure can be re- 
garded as commendable. The more significant the subject of the 
controversy, the less satisfactory will appear attempts to shorten 
and to simplify radically the task of interpretation. 

The necessity for caution in framing fixed rules relating to the 
consideration of preparatory work shows itself in a subject on 
which the activity of the Permanent Court reveals a tendency to 
fix rules of a certain rigidity.: Thus, the Court has declared pre- 
paratory work inadmissible when based on confidential negotia- 
tions or on negotiations between States other than the parties to 
the dispute. In the preliminary Order Concerning the Jurisdiction 
of the International Commission of the Oder,’ the Court held 
that the records of the Peace Conference which prepared the 
Treaty of Versailles could not be used for the purpose of interpret- 
ing the Treaty in relation to.those parties to the dispute, like 
Sweden and Denmark, who did not take part in the work of the 
Conference.**® This is a rule the reasonableness of which is not 
on the face of it open to doubt, but it may be useful to point to 
some of the consequences of its rigid application. The Court, by- 
limiting the validity of the rule to the parties to the dispute, ap- 
parently refused to go to the length suggested by Great Britain in 
the Tunis and Morocco Nationality Decrees **" case. There it was 
argued that, as the Covenant of the League was binding also upon 
States other than those which took part in its elaboration, it was 





115 Series A, No. 23 (1929). 117 Series C, No. 2 (1923). 
116 See id. at 42. 
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not permissible to rely on the preparatory work of the Covenant; 
such third States, it was said, might otherwise be bound by an 
interpretation based on statements and declarations of which they 
had no knowledge when adhering to the Treaty.*** +The Court did 
not in that case pronounce on the matter. In its decision in the 
Oder case the Court went only to the length of excluding prepara- 
tory work of this nature in cases in which one or more of the par- 
ties to the dispute did not participate in the negotiations. The 
situation would, it appears, have been different if the States which 
did not participate in the preparatory work of the Convention in 
question were not directly involved in the actual dispute. If it. 
were otherwise, important multilateral conventions might lose a 
useful instrument of interpretation as the result of the accession 
of new States —a situation vividly reminiscent of the notorious 
effects of the so-called general participation clause in the various 
Hague Conventions. A somewhat similar result would follow if, 
in accordance with the decision in the Oder case, this rule were to 
be uniformly adopted in all cases in which one of the disputants 
which is a party to the dispute did not take part in the preparatory 
work. A rigid rule is not here necessarily a wise rule. Due weight 
ought to be attached to such questions as the relative importance 
of the adhering State, or whether the adhering State could have 
knowledge of the preparatory work.’® As a matter of broad prin- 
ciple it must be urged that the adhering States accede to a concrete 
and definite product of the will of others, and that their own part 
in its interpretation is necessarily of secondary importance. It is 
the original convention and the intention of its makers which must 
_ be clarified and interpreted, and if this task cannot be performed 
satisfactorily and scientifically without recourse to preparatory 
work, then there is no room for hampering rules excluding that 
preparatory work because some States took no part in it. 
Neither, it is respectfully submitted, is it possible as a matter of 
principle to exclude preparatory work for the simple reason, to 
use the words of the Court, that its record is “ confidential ” and 
not “ placed before the Court by, or with the consent of, the com- 





118 Argument of Sir Ernest Pollock (as he then was). See note 43, supra. 

119 In the Oder case the situation was particularly interesting inasmuch as Den- 
mark and Sweden, who were parties to the dispute by virtue of a special agreement, 
never adhered to the Treaty of Versailles. 
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petent authority ”.’*? If the preparatory work in question does 
‘in fact shed light on the intention of the parties, then it is difficult 
to see how this effect can be destroyed by its being confidential. 
It can be rejected because its authority is doubtful, or creditably 
denied, or difficult of ascertainment, or directed against an adher- 
ing State which could have no knowledge of it; but these, and not 
other factors, ought to constitute a ground for its exclusion. The 
fact that it has not been placed before the Court by or with the 
consent of the competent authority — which may mean the oppos- 
ing party —is hardly relevant. Such submission against the will 
of the other party may constitute a breach of diplomatic decorum 
or of a definite undertaking, but this cannot legally affect the evi- 
dential value of the record — unless the matter can, in appropri- 
ate circumstances, be brought within the orbit of Article 18 of the 
Covenant of the League which destroys or merely diminishes the 
effectiveness of secret engagements. 


F. The Doctrine of Merger 


While any undue prominence given to technical rules limiting 
recourse to preparatory work is harmful, it is important to keep 
in mind a factor which is common to treaties as well as to contracts 
and statutes: they are all juridical acts which represent the final 
expression of the will of their authors. The presumption of law, 
and of common-sense, is that it is this final expression of will, and 
not anything which may have preceded it, that reveals with de- 
cisive effect the legally relevant intention of the parties. It is of 
little importance whether we clothe this principle in the garb of a 
substantive or procedural doctrine; whether we give it the name 
of the principle of merger, or of integration of legal acts, or of 
“best evidence ”, or of exclusion of parol evidence. The result 
is the same. The principle that the final instrument supersedes 
the former conflicting expressions of intention is not a rigid prin- 
ciple of legal formalism but a necessary requirement of legal cer- 
tainty, justice, and convenience. In this sense the principle of 
merger must be constantly kept in mind as a summons to caution 
whenever preparatory work is resorted to for the purpose of inter- 
pretation. 


120 Series B, No. 14, at 32 (1927) (case of the Jurisdiction of the European Com- 
mission of the Danube). 
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On occasions this element of merger is such as to leave no doubt. 
Particularly is this so in cases in which the treaty contains a clear 
renunciation of rights and pretensions. In such cases, to quote 
the language of Dr. Lushington in The Ionian Ships,'™ 


“Tt is obvious that this clause entirely removes . . . the necessity of 
looking into any part of the antecedent history, because, whatever might 
have been the claims of any of the contracting powers, they have so com- 
pletely ceded and merged them by this treaty, that it were perfectly vain 
to look back to them to obtain any information which can by possibility 
be of use on the present occasion.” 1? 


Similarly, the problem is simplified when a party admittedly goes 
to the length of attaching to undertakings given prior to the sig- 
nature of the treaty the importance of an independent factor be- 
yond a mere interpretation of the existing provisions. Thus, in 
the case concerning the access of Polish war vessels to the Port 
of Danzig, Poland relied to a considerable extent on the promise 
given to her by some of the Allied and Associated Powers that she 
was to enjoy free and secure access to the sea. She maintained 
that it was the principle underlying this promise and not the spe- 
cific terms of the Treaty which ought to govern the Opinion of the 
Court on the issue placed before it.*** The Court declared itself 
prepared to take notice “ as a matter of history ” of the promise 
given to Poland, but, it said, no materials and no reasons had been 
submitted to it for assuming that the Treaty did not constitute a 
complete fulfillment of the promise given. ‘‘ The Court is not pre- 
pared to adopt the view that the text of the Treaty of Versailles 
can be enlarged by reading into it stipulations which are said to 
result from the proclaimed intention of the authors of the Treaty, 
but for which no provision is made in the text itself.” *** A treaty 
may violate an undertaking given in the course of negotiations, but 
this does not necessarily mean that it is to be modified in the light 
of the broken promise. The undertaking is merged in the Treaty; 
the part of the tribunal must consist in finding that it does not 
appear in the Treaty.’*° For the same reason the promises said 





121 2 Sp. Ecc. & Ad. 212 (1855). 122 Td, at 218. 

123 See Series A/B, No. 43, at 143 (Advisory Opinion, 1931). 124 Jd. at 144. 

125 Hartrodt v. Olsen & Co., Ltd., Anglo-German Mixed Arbitral Tribunal, June 
18, 1928, 8 Recueil des Tribunaux Arbitraux Mixtes 25 (1928), reported in ANNUAL 
DicEst oF PusBLic INTERNATIONAL Law CASES 1927-1928, Case No. 301. 
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to have been given to Germany by the Allied and Associated Pow- 
ers prior to the Armistice of November, 1918, have seldom, if ever, 
been adduced by German writers as a factor in the interpretation 
of the Treaty of Versailles; although the alleged disregard of these 
promises, construed as a preliminary treaty, has been given by 
some of them as a reason vitiating the legal validity of the Treaty.’”® 
In the Cayuga Indian Claims **" it was urged on behalf of the 
United States, by reference to the history of the negotiations of 
the Treaty of 1812, that a provision of the Treaty granting certain 
privileges to the Indian tribes was merely a “ nominal” provision 
intended to save the face of the negotiators. The tribunal refused 
to accede to this proposition: “‘ We are not asked to choose be- 
tween possible meanings. We are asked to reject the apparent 
meaning and to hold that the provision has no meaning. This we 
cannot do.” *** . 

But it is only by way of exception that parties admittedly op- 
pose preparatory work to the clear wording of the treaty; as a rule 
they invoke it to confirm their own interpretation. For this rea- 
son, although international tribunals have had occasion to act on 
the somewhat obvious principle embodied in the requirement of 
merger, the term itself does not appear frequently in their pro- 
nouncements. The case of the Chilean-Peruvian Accounts,'*° 
which is frequently cited as the only judicial affirmation of the 
doctrine of merger,’*° is, in fact, a denial of it. The arbitrator 
seems to have misunderstood the true meaning of the doctrine. He 
was of the opinion that the doctrine of merger means not that the 
treaty supersedes the previous communications, but that they form 
part of the treaty.*** But the doctrine does appear eo nomine in 
more recent pronouncements. Before the Mixed Claims Com- 
mission between the United States and Germany it was contended 





126 See, e.g., KuNzZ, REVISION DER PARISER FRIEDENSVERTRAGE (1932) 220-41; 
2 Hotp-FEerNeck, LEHRBUCH DES VOLKERRECHTS (1932) 152-57. 

127 American and British Claims Arbitration Tribunal, Jan. 22, 1926, (1926) 
20 Am. J. Int. L. 574. 

128 Td. at 587. 

129 Award of C. A. Logan, April 7, 1875, in 2 Moore, History aNp DiGEsT OF 
INTERNATIONAL ARBITRATIONS TO WHICH THE UNITED States Has BEEN A Party 
(1898) 2086. 

180 Ratston, THE LAw AND PROCEDURE OF INTERNATIONAL TRIBUNALS (rev. ed. 
1926) 19. 

181 2 Moore, op. cit. supra note 129, at 2092. 
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that during the negotiations following the sinking of the Lusitania 
Germany made an offer to pay a suitable indemnity for the loss of 
life of the United States citizens. This offer was never accepted. 
“ All offers theretofore made by Germany, as well as all her obli- 
gations to the United States or its nationals, whatever their nature, 
arising during the war period, were merged in and fixed by the 
Treaty of Berlin.” **’ A State may, at some stage of the diplo- 
matic negotiations, make an offer designed to meet the wishes of 
the other party. But such offer need not be regarded as neces- 
sarily indicative of that State’s view of the legal position. When 
the offer is not accepted, its force is spent. This principle has been 
re-affirmed by the Permanent Court, in another connection, when 
it held that it “ cannot take into account declarations, admissions 
or proposals which the Parties may have made during direct nego- 
tiations between themselves, when such negotiations have not led 
to a complete agreement.” *** While fully admitting the impor- 
tance of preparatory work as expressed in the negotiations, care 
must be taken not to attach to the latter the importance of a bind- 
ing obligation. Negotiations are a process of bargaining. They 
cannot be regarded as solemn and binding declarations. Any ap- 
preciable tendency to attach to them an importance of this na- 
ture would result in diminishing their usefulness, which is now 
being increasingly recognized, especially in treaties of obligatory 
judicial settlement. International tribunals have on occasions 
drawn attention to this aspect of the matter. Thus, in the North 
Atlantic Fisheries Arbitration one of the grounds advanced by the 
United States was that, in the course of the diplomatic negotiations 
following upon the conclusion of the Treaty of 1818, Great Britain 
made use of expressions inconsistent with a claim to exclusive 
regulation of the fisheries. The arbitrators said: 





182 Maude Thompson de Gennes v. Germany, (1925) 19 AM. J. INT. L. 803, 805. 
See also, to the same effect, Administrative Decision No. 5, id. at 622. In Award 
No. 1 (2d ser.), of Feb. 16, 1933, under the Final Act of the Hague Reparations 
Agreement of 1930, the Arbitral Tribunal found that the conclusion by Germany and 
Portugal of a further agreement in 1931 rendered irrelevant certain declarations and 
statements made by the Portuguese Government at the Hague Conference in 1930. 
(1933) 27 id. at 543. 

188 Series A, No. 17, at 51 (1928). And see p. 581, supra, as to the Twelfth Ad- 
visory Opinion on the Interpretation of the Treaty of Lausanne. 
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“ The tribunal, unwilling to invest such expressions with an impor- 
tance entitling them to affect the general question, considers that such 
conflicting or inconsistent expressions as have been exposed on either side 
are sufficiently explained by their relations to ephemeral phases of a con- 
troversy of almost secular duration, and should be held to be without di- 
rect effect on the principal and present issues.” *** 


The arbitrator in the Chamizal boundary dispute between the 
United States and Mexico adopted the same view.*** 

There is all the difference between using declarations made in 
the course of negotiations for the purpose of interpreting a final 
agreement and regarding them as the agreement itself.**° The in- 
tentions, possibly of an uncompromising nature, revealed prior to 
the signature of the treaty may have undergone a change in the 
course of the process of the mutual quid pro quo. What ulti- 
mately matters in the process of interpretation is the common in- 
tention of the parties, not the intention of one of them as expressed 
in his drafts or declarations — except when there is evidence to 
show that the point of view there expressed has been accepted by 
the other party. But even that may not be enough, for what is 
decisive is not only the common intention of the parties, but their 
common intention at the time of signature, namely, their intention 
as expressed in the treaty.**’ 





Both the extent and the desirability of using preparatory work 
as an element of the interpretation of treaties have been obscured 
by certain erroneous notions which this article has sought to dis- 





184 Decided in 1910, and reported in Hague Court Reports (1916) 166. 

135 Award of June 15, 1911, (1911) 5 Am. J. Int. L. 785, 797, 802, 803. 

136 Cases will of course arise in which the arbitrator may, having regard to the 
circumstances, consider as binding notes, public or secret, exchanged in the course of 
negotiations but not included in the final document. This was the case in regard to 
certain formal notes signed and exchanged in connection with the signature of the 
Treaty of Oct. 20, 1904, between Bolivia and Chile. The arbitrator (acting, it may 
be recalled, as an amiable compositeur) was not prepared to ignore these notes alto- 
gether. However, this was not really a case of treaty interpretation. Award of the 
King of England of July 5, 1911, (1911) 5 Am. J. Int. L. 1079, 1103. 

137 Tt is largely from this point of view that we must consider the question of 
the relevance of the negotiations and declarations subsequent to the signature but 
prior to the ratification of the treaty. As to this matter and also in regard to the 
relation of preparatory work to the doctrine, rebus sic stantibus, see Lauterpacht, 
supra note 2. 
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pel. In this, as in many other matters, the practice of interna- 
tional law and of international tribunals can be regarded as a dis- 
tinct contribution to general jurisprudence, in helping to reveal 
the common element and the uniformity of tendency on a question 
obscured by the historical peculiarities of various systems of law. 
The treatment of preparatory work by international tribunals 
shows also that in the matter of interpretation of treaties it is not 
so much the elaboration of detailed rules that is to be aimed at as 
the elimination of artificial restrictions upon the elucidation of the 
common intention of the parties. This is the general and uniform 
tendency of the principal systems of law. For reasons peculiar to 
the international judicial function, it is particularly true to say 
that in the matter of interpretation of treaties the absence of defi- 
nite and elaborate rules means not arbitrariness and anarchy but 
the fulfillment of the purpose of the law as agreed by the parties. 


H. Lauterpacht. 


THe Lonpon ScHooL oF ECONOMICS AND 
PoLiticaAL SCIENCE, UNIVERSITY OF LONDON. 
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RETROACTIVE FEDERAL TAXATION * 


I‘ many of the significant cases in which the constitutionality 
of a federal taxing measure has been questioned counsel have 
relied to some extent upon the concept of “ arbitrary retroactiv- 
ity’’.* Particularly has this been true during recent years when 
the manifold cases arising from the modern estate tax, gift tax, 
and the increasingly complex income tax, have reached the 
courts.2, The doctrine has been thus persistently invoked in 
spite of the fact that in but three cases * has it ever furnished the 
principal ground for an invalidation. During recent terms, how- 
ever, the Supreme Court has sanctioned a degree of retroactivity 
in federal tax cases which makes it unlikely that any such tax 
will soon again be successfully resisted on this score. “ Arbitrary 
retroactivity”? may continue hopefully to rear its head in tax 
briefs, but for practical purposes, in this field, it is as dead as 
wager of law. 


The point at which a retroactive federal statute of this sort 
becomes “ arbitrary ” and hence unconstitutional has always been 





* Grateful acknowledgment is made to Erwin N. Griswold, formerly of the 
United States Department of Justice, now Assistant Professor of Law, Harvard Law 
School, who, having participated in many of the cases herein discussed, read the 
manuscript of this article and made many helpful suggestions. 

1 Retroactive (or retrospective) laws are “laws which decree consequences or 
create liabilities, arising out of facts which existed or transactions which took place 
before the enactment of the laws; and which consequences or liabilities did not by 
law exist with respect to such facts or transactions, at the time the facts existed or 
the transactions took place”. Gray, LmwiraTions oF TAXING Powers (1906) 
§ 1828. 

2 During the past five terms the Supreme Court as final arbiter in this field has 
dealt with petitions for certiorari in cases involving federal taxation (excluding 
customs) as follows: 

1929 1930 193% 1932 1933 
Petitions for certiorari granted 56 54 30 49 37 
Petitions for certiorari denied 98 106 120 108 141 
The growing disparity, except for 1932, between petitions granted and denied is illus- 
trative of the striking increase in casualties to taxpayers in general before the Court 
during this period. 

8 Nichols v. Coolidge, 274 U. S. 531 (1927) ; Untermyer v. Anderson, 276 U. S. 
440 (1928) ; cf. Blodgett v. Holden, 275 U. S. 142 (1928) ; Logan v. Denman, D. C. 
N. D. Ohio, June 21, 1932, appeal dismissed, 63 F.(2d) 999, 1008 (C. C. A. 6th, 1933). 
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vague. A either expressly nor by interpretation does the Federal 
Constitution proscribe a civil statute, either federal or state, 
merely because it operates retroactively,” The constitutional pro- 
hibition against “ex post facto laws” embraces only criminal 
statutes.t/The states are forbidden to impair the obligations of a 
contract; °-and the due process clause of the Fifth Amendment 
has been held to prevent the uncompensated “ taking ” of a con- 
tract by the Federal Government.® It has been generally thought, 
however, that even where a tax is imposed upon an interest pre- 
viously acquired by contract, the contract itself is not “ im- 
paired ” ‘— much less would it be “taken”. The prohibition ° 
against unapportioned direct taxes, several times invoked with 
respect to the estate tax,’ has been held inapplicable.*® It is only 
the “‘ vague contours of the Fifth Amendment ” ** which have been 
thought” to raise some limit to the extent that Congress may 
reach into the past for revenue.’* Even that nebulous formula 
has been said not strictly to limit the taxing power of Congress.** 





4 Calder v. Bull, 3 Dall. 386 (U. S. 1798). 

5 Article I, § 10. 

6 Lynch v. United States, 292 U. S. 571 (1934). 

7 Chanler v. Kelsey, 205 U. S. 466 (1907); Moffitt v. Kelly, 218 U. S. 400 
(1910). However, the majority opinion in Coolidge v. Long, 282 U. S. 582, 595 
(1931), rests that decision upon the contract as well as upon the due process clause. 
But see Mr. Justice Roberts, dissenting, id. at 634, 635. 

8 Article I, § 9(4). 

® See, e.g., Chase Nat. Bank v. United States, 278 U. S. 327 (1929). 

10 The argument was successful in several district courts with respect to dower 
and curtesy, e.g., Waite v. United States, 29 F.(2d) 149 (W. D. Mo. 1927), rev’d, 33 
F.(2d) 567 (C. C. A. 8th, 1929), cert. denied, 280 U.S. 608 (1929), but has never 
been adopted by the Supreme Court. 

11 Mr. Justice Holmes, dissenting, in Adkins v. Children’s Hospital, 261 U. S. 
525, 568 (1923). 

12 See Brushaber v. Union Pac. R. R., 240 U. S. 1, 24 (1916). 

13 Similarly, since the Federal Constitution does not prohibit retroactive state 
taxes merely because they are retroactive, such legislation does not conflict with the 
Constitution unless it violates some other provision, such as the due process clause 
of the Fourteenth Amendment. 

14 The Court has persistently announced that there are no implied limitations 
upon the taxing power, that apart from the express limitations (requiring apportion- 
ment of “direct” taxes, “ uniformity ” of excises, exemption of exports) the au- 
thority of Congress to tax is curtailed only by its own discretion. See, e.g., McCray 
v. United States, 195 U. S. 27, 59 (1904). However, Brushaber v. Union Pac. R. R., 
240 U. S. 1 (1916), qualified this rule to the point of destruction: “. . . the 
Constitution does not conflict with itself by conferring upon the one ‘hand a taxing 
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At any rate, no attempt seems ever to have been made to define 
the boundary beyond which retroactive taxes become “ arbi- 
trary”. One might surmise that some members of the Supreme 
Court have been entirely willing to deny that any limit existed — 
short, presumably, of some almost inconceivable Congressional 
aberration.*® Certain it is, however, that the question can be said 
to resolve itself into nothing more definitive than, how much re- 
troactivity in a federal taxing act is too much for the Court to 
swallow? And the method of this inquiry will be to see how much 
the Court has swallowed. 

Whether a tax can be constitutionally applied to past transac- 
tions depends in part upon the type of tax involved. Since the 
Civil War the national treasury has been largely nourished by 
excise taxes.'®° Property taxes, which provide the lion’s share of 





power and taking the same power away on the other by the limitations of the due 
process clause. . . . And no change in the situation here would arise even if it be 
conceded, as we think it must be, that this doctrine would have no application in a 
case where although there was a seeming exercise of the taxing power, the act com- 
plained of was so arbitrary as to constrain to the conclusion that it was not the 
exertion of taxation but a confiscation of property, that is, a taking of the same in 
violation of the Fifth Amendment, or, what is equivalent thereto, was so wanting in 
basis for classification as to produce such a gross and patent inequality as to inevitably 
lead to the same conclusion.” Jd. at 24. Moreover, the Court has found an implied 
limitation in the Tenth Amendment. Child Labor Tax Case, 259 U. S. 20 (1922) ; 
Hill v. Wallace, 259 U.S. 44 (1922). 

15 See Mr. Justice Brandeis, dissenting, in Untermyer v. Anderson, 276 U.S. 440 
(1928): “ The need of the Government for revenue has hitherto been deemed a 
sufficient justification for making a tax measure retroactive whenever the imposition 
seemed consonant with justice and the conditions were not such as would ordinarily 
involve hardship.” Jd. at 449. It is true that in Nichols v. Coolidge, 274 U. S. 531 
(1927), the Court, including Mr. Justice Brandeis, held that the estate tax could 
not be constitutionally applied to a transfer essentially amounting to an absolute gift, 
completed before the enactment of the tax. But the sort of transfer there involved 
was probably not in the contemplation of Congress in enacting the tax; and four 
Justices, including Mr. Justice Brandeis, concurred in the result only, presumably on 
that ground. See note 8s, infra. 

16 The income tax, which is now the chief support of the government (during the 
fiscal year 1934 it furnished nearly one third of the total receipts from internal 
revenue), was considered an excise until the decisions in Pollock v. Farmers’ Loan & 
Trust Co., 157 U. S. 429, 158 U. S. 601 (1895), held that the income tax of 1894 was 
a direct tax, insofar as it applied to income from property, and that since the income 
tax sections of the act constituted one entire scheme of taxation, the entire tax was 
invalid. Neither in the Pollock case nor elsewhere, however, has it been held that a 
tax on income, except that arising from property, is not an excise. Cf. Springer v. 
United States, 102 U. S. 586 (1880). Other federal taxes, except customs, are all 
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the states’ revenue, are often levied retroactively, as, for example, 
special assessments for benefits accrued before their enactment.* 
An excise, however, is imposed upon the happening of a particular 
event, or upon the taxpayer’s availing himself of a privilege.*® 
Whas been strongly urged that since such a tax levied retroac- 
tively cannot be avoided, it becomes direct and hence invalid if 
unapportioned.'?- However persuasive this contention may be 
logically, it seems to have become moot with the upholding of the 
modern estate tax,” which one can avoid only by wholly and un- 
qualifiedly divesting himself of his property above the exemption 
before death and in a manner having no relation to death. With 
respect to excises in general, however, it would be impracticable 
for the most part to require taxpayers to report for taxation past 
occurrences or privileges already enjoyed. It has been tried 
unsuccessfully in the gift tax, but has succeeded in certain aspects 
of the income and estate taxes," and in a few miscellaneous 
excises.” 





excises, including the estate tax, gift tax, sales taxes, occupational taxes, processing tax, 
and other miscellaneous taxes. 

17 No state property tax has ever run afoul of the Federal Constitution because 
of its retroactive operation. “ A tax may be levied for past privileges and protection 
as well as for those to come”. Mr. Justice Holmes, dissenting, in Untermyer v. 
Anderson, 276 U. S. 440, 446 (1928). Cf. Seattle v. Kelleher, 195 U.S. 351 (1904) ; 
Wagner v. Baltimore, 239 U.S. 207 (1915). 

18 The classic definition is Cooley’s “ taxes laid upon the manufacture, sale or 
consumption of commodities within the country, upon licenses to pursue certain 
occupations, and upon corporate privileges.” 1 Cootey, THE LAw oF TAXATION 
(4th ed. 1924) § 42. 

19 See Amberg, Retroactive Excise Taxation (1923) 37 Harv. L. REv. 601. 

20 New York Trust Co. v. Eisner, 256 U. S. 345 (1921). 

21 It may be argued forcibly that the estate tax cases do not essentially involve 
retroactivity. Cf. p. 602, infra. As to income taxes, see note 34, infra. 

22 The Tariff Act of 1909, 36 Stat. 112, passed on Aug. 5, 1909, imposed a tax 
on the use of foreign built yachts, to be collected “ annually on the first day of Sep- 
tember ”. The Supreme Court upheld the application of the Act on Sept. 1,.1909, 
over the objection that such an application would retroactively tax the use of such 
yachts during 1909. Billings v. United States, 232 U. S. 261 (1914). The tax would 
not be retroactive if considered to tax use between Aug. 5 and Sept. 1. 

The Silver Purchase Act of 1934, passed on June 19, imposes a stamp tax of 
50% on the profit arising from transfers of interests in silver bullion on or after 
May 15, 1934. Section 8, 48 Srat. 1179, 26 U. S. C. A. $901(10). There has 
been some disposition in Washington tax circles to question the validity of this re- 
troactive feature, apparently on the basis of the gift tax cases. As will be seen, 
the present temper of the Supreme Court would seem unfavorable to such a 
contention. 
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Before viewing the remains of “ arbitrary retroactivity ” in the 
fields of income and estate taxes, and its vigor in the field of gift 
taxes, it is necessary for the sake of completeness to give passing 
mention to the general rule which protects from any objection on 
the score of retroactivity “curative” and administrative taxing 
statutes. The former term embraces statutes passed to plug 
tardily discovered gaps in the taxing structure *—a juridical 
rationalization is usually to be found for a clear administrative 
necessity.** Where possible, cases of this sort have been explained 
in the language of ratification,” though the Court has recently 
been more outspoken.”® The exercise of this corrective power of 
Congress is not precluded because it would operate to destroy 
private rights “ vested” as a result of the defect,”’ not even when 
there has been a prior adjudication of those rights.” 

Statutes concerning the machinery of administration of the 
taxing system are likewise not objectionable because they may 
apply to taxes previously accrued. The words of the Court in 
League v. Texas,” relating to state property taxes, seem to apply 
in principle to federal taxes as well: 


“That a state may adopt new remedies for the collection of taxes and 
apply those remedies to taxes already delinquent, without any violation 
of the Federal Constitution, is not a matter of doubt. A delinquent tax- 





23 See Mr. Justice Holmes, in Forbes Pioneer Boat Line v. Board of Comm’rs, 
258 U. S. 338 (1922): “.. . constitutional principles must leave some play to the 
joints of the machine”. Jd. at 340. Cf. Charlotte Harbor & N. Ry. v. Welles, 260 
U. S. 8, 11 (1922). 

24 “ And when the legislature clearly indicates that it means to accomplish a 
certain result within its power to accomplish, it is our business to supply any formula 
that the elegantia juris may seem to require.” Mr. Justice Holmes, dissenting, in 
Hoeper v. Tax Comm., 284 U. S. 206, 220 (1931). 

25 See United States v. Heinszen, 206 U. S. 370, 386 (1907); Rafferty v. Smith, 
B. & Co., 257 U.S. 226, 232 (1921) ; cf. Tiaco v. Forbes, 228 U.S. 549 (1913) ; Forbes 
Pioneer Boat Line v. Board of Comm’rs, 258 U.S. 338, 340 (1922). 

26 Graham & Foster v. Goodcell, 282 U. S. 409 (1931): “.. . a distinction is 
made between a bare attempt of the legislature retroactively to create liabilities for 
transactions which, fully consummated in the past, are deemed to leave no ground 
for legislative intervention, and the case of a curative statute aptly designed to 
remedy mistakes and defects in the administration of government where the remedy 
can be applied without injustice.” Jd. at 429. See also Hecht v. Malley, 265 U. S. 
144, 164 (1924). 

27 See Graham & Foster v. Goodcell, 282 U. S. 409, 429 (1931). 

28 Rafferty v. Smith, B. & Co., 257 U. S. 226 (1921). 

29 184 U.S. 156 (1902). 
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payer has no vested right in an existing mode of collecting taxes. There 
is no contract between him and the State that the latter will not vary 
the mode of collection. Indeed, generally speaking, a party has no 
vested right in a mere matter of remedy; that is subject to legislative 
change. And a new remedy may be resorted to unless in some of its 
special provisions a constitutional right of the debtor or obligor is 
infringed.” *° 


A period of limitation upon assessment of taxes may be enlarged 
by a later statute, and the new period apparently may permit an 
assessment even where the liability was barred under the statute 
applicable when it accrued.* 

The issue of retroactivity in federal taxation has, then, been 
chiefly raised by the income tax, the estate tax, and the gift tax. 
Since the problem appears in different aspects in different sorts 
of taxes, these fields will be considered separately. 


INCOME TAX 


Each of the nineteen income tax measures adopted by Con- 
gress in the last seventy-three years ** has applied to income 
earned during the entire calendar year ** in which the act was 


passed.** Their constitutionality has been regularly sustained 





80 Jd. at 158. Accord: Backus v. Fort Street Union Depot Co., 169 U. S. 557, 
570 (1898); Shriver v. Woodbine Sav. Bank, 285 U. S. 467 (1932); cf. Johnson’s 
Case, 17 Ct. Cl. 157 (1881). 

31 Campbell v. Holt, 115 U. S. 620 (1885); see A. R. R. 2895, II-2 Cum. Bull. 
233; cf. Home Ins. Co. v. Dick, 281 U.S. 397, 409 (1930). 

32 The first income tax imposed by Congress was included in the Revenue Act 
of Aug 5, 1861, 12 STAT. 292, 309, in an effort to provide revenue for the prosecution 
of the War, though no income tax was ever collected under that Act. The acts are 
collected in the dissenting opinion of Mr. Justice Brandeis, in Untermyer v. Ander- 
son, 276 U. S. 440, 446, 447, n.1 (1928). 

83 The Revenue Act of 1934 is not applicable, in the case of taxpayers who make 
their returns on a fiscal year basis, to income arising during fiscal years beginning 
in 1933. 48 STAT. 683, 26 U.S.C. A. § 5001. This represents a limitation upon the 
retroactivity of prior acts, which applied to that part of the fiscal year falling within 
the calendar years of the passage of the acts. For the method of computation in 
such cases, see, e.g., Act of 1932, 47 Stat. 195. As to the effect on the Statute of 
Limitations when a new return is required, see Zellerbach Paper Co. v. Helvering, 
293 U.S. 172 (1934). ; 

84 In one sense there is no “ income” until the end of the taxable year. Taxable 
income accruing in January may be wiped out by a deductible loss in December. 
However, if such income is not wiped out, a tax imposed upon it under an act passed 
in February would seem to be retroactive to that extent. 
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against this and, except for the Act of 1894,*° all other objec- 
tions.*® The Joint Resolution of July 4, 1864,°" applied to income 
earned during 1863; yet “no one doubted the validity of the tax 
or attempted to resist it.” ** The Revenue Act of 1918, passed 
February 24, 1919, applied to income and excess profits earned 
during 1918. It seems never to have been attacked on that 
ground.*® Even where the taxpayer has gone out of legal exist- 
ence, after having paid all outstanding taxes, a subsequent tax 
with retroactive application has been successfully imposed upon 
the parties in interest.*° 

Income is taxable to one person even though received by another 
under a revocable trust created by the taxpayer prior to the effec- 
tive act and to any act containing a similar provision. The pro- 
vision of the 1924 Act ** to this effect has twice been upheld by 
the Court in cases directly raising the issue.** And Burnet v. 
Wells ** sanctioned taxation to the settlor, of the income of ir- 
revocable trusts established, before the enactment of any such 





85 The income tax imposed by that Act was held unconstitutional as a “ direct ” 
tax not apportioned. Pollock v. Farmers’ Loan & Trust Co., 158 U. S. 601 (1895). 
See note 16, supra. 

86 F.g., Stockdale v. Insurance Co., 20 Wall. 323 (U. S. 1873) (Joint Resolution 
of 1864) ; Flint v. Stone Tracy Co., 220 U. S. 107 (1911) (corporation excise tax of 
1909); Brushaber v. Union Pac. R. R., 240 U. S. 1 (1916) (income tax of 1913). 
The income tax of 1913 was applied to a person living on the date of enactment, de- 
ceased at the date it became effective. Brady v. Anderson, 240 Fed. 665 (C. C. A. 2d, 
1917), cert. denied, 244 U.S. 654 (1917). 

87 No. 77, 13 STAT. 417. 

88 Stockdale v. Insurance Co., 20 Wall. 323, 331 (U. S. 1873). 

89 But cf. Fawcus Machine Co. v. United States, 282 U. S. 375 (1931). 

40 United States v. McHatton, 266 Fed. 602 (D. Mont. 1920) (dissolved cor- 
poration) ; Updike v. United States, 8 F.(2d) 913 (C. C. A. 8th, 1925) (same); 
A. R. R. 43, 2 Cum. Bull. 263 (dissolved partnership) ; A. R. R. 565, 5 Cum. Bull. 
187 (estate closed). 

41 Section 219(g), 43 Stat. 277: “ Where the grantor of a trust has, at any time 
during the taxable year, either alone or in conjunction with any person not a bene- 
ficiary of the trust, the power to revest in himself title to any part of the corpus of 
the trust, then the income of such part of the trust for such taxable year shall be 
included in computing the net income of the grantor.” 

#2 Corliss v. Bowers, 281 U. S. 376 (1930) (power to revoke reserved to settlor 
alone) ; Reinecke v. Smith, 289 U. S. 172 (1933) (power to revoke could be ex- 
ercised only with the concurrence of one trustee) ; cf. Hoeper v. Tax Comm., 284 
U.S. 206 (1931) (state may not tax husband on combined income of himself and his 
wife, where under the law of the state the wife’s property and income are her own). 

48 289 U.S. 670 (1933) (no reversionary interest retained by settlor) ; cf. Dupont 
v. Commissioner, 289 U. S. 685 (1933) (trusts limited to term of three years). 
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tax, for the maintenance of insurance policies on his life, even 
though the proceeds of the policy were not to accrue to the estate 
of the settlor, but to other beneficiaries: 


“ Congress does not play the despot in ordaining that trusts for such 
uses, if created in the future, shall be treated for the purpose of taxation 
as if the income of the trust had been retained by the grantor. 

“It does not play the despot in ordaining a like rule as to trusts 
created in the past, at all events when in so doing it does not cast the 
burden backward beyond the income of the current year.” ** 


The internal structure of the acts affords many examples of the 
retroactive application of rules for determination of taxable in- 
come. One of the most prolific sources of income tax controversy 
and litigation is the question of the “basis ” upon which is to be 
reckoned the gain or loss from the sale or exchange of property, and 
its depreciation or depletion,*® the major point of attack being the 
freedom with which Congress has modified this “ basis ” of prop- 
erty in the hands of the same taxpayer.** The “ reorganization” . 
sections serve to illustrate: A taxpayer acquires property after 
March 1, 1913,*" at a cost of $100,000. By 1923 that property 
has increased in value to $1,000,000. If sold in 1923 the “‘ basis ”’, 
to be subtracted from the selling price in order to determine gain 
or loss, will be the cost of the property,** and the resulting taxable 
gain, $900,000. So the taxpayer forms a corporation and trans- 
fers the property to it in exchange for all its stock. The “ basis ” 
of the property to the corporation is then the “ fair market value ” 
of the property when acquired, or $1,000,000; and if it sells the 
property in 1923, no taxable gain will result. The 1924 Act met 





44 289 U.S. at 682. 

45 See, e.g., §§ 113, 114 of the 1934 Act, 48 Stat. 706, 710, 26 U.S.C. A. §§ 5113, 
5114. 

46 See Mitter, HENDRICKS AND EVERETT, REORGANIZATIONS AND OTHER Ex- 
CHANGES IN FEDERAL INCOME TAXATION (1931) 297; MONTGOMERY, FEDERAL TAX 
HANDBOOK (1932) 171. 

47 The effective date of the Revenue Act of 1913, which was the first act passed 
under the aegis of the Sixteenth Amendment. Lynch v. Turrish, 247 U. S. 221 
(1918), held that the increment to property accruing prior to that date cannot be 
taxed when the property is disposed of. But corporate dividends paid after March 1, 
1913, are taxable in full even though they may reflect surplus accumulated prior to 
that date. Lynch v. Hornby, 247 U. S. 339 (1918). 

48 Section 202(a), 42 STAT. 229 (1921). 

49 Nor would there have been any taxable gain on the exchange itself, since under 
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this situation by providing °° that in the case of property acquired 
after December 31, 1920," by a “controlled corporation ”’,®? the 
“basis” of the property in the hands of the corporation would 
be the same as it would be in the hands of the transferor. If the 
property is sold under this new provision, even though it was ac- 
quired before the enactment, the “ basis ” will thus be $100,000, 
and the corporation will be taxable on a gain of $900,000."* The 
constitutionality of this section has been upheld,‘ as has that of 
the analogous section relating to transfers on “ reorganization ”’.*° 
Furthermore, even if the corporation had sold the property, in 
1924, before the passage of the Act of that year on June 2, the 
new provisions would have been applicable. To the full extent 
of the tax on $900,000," then, is the concept of retroactivity 
brought home to the stockholders of the corporation. 

A loophole similar to that plugged by the “ controlled corpora- 
tion” section of the 1924 Act existed before the 1921 Act with 
respect to gifts. A taxpayer owned property which had increased 
in value since March 1, 1913. He might make a gift to a friend in 
whose hands the “ basis ” would be the present value of the prop- 
erty, and who could then sell it without taxable gain. The 1921 


Act °* provided that in the case of gifts after December 31, 1920,” 





the 1921 Act no gain or loss was recognized on the transfer of property to a corpora- 
tion by persons “ who . . . immediately after the transfer are in control of such 
corporation.” Section 202(c) (3), 42 STAT. 229. 

50 Section 204(a) (8), 43 STAT. 259. 

51 The effective date of the 1921 Act, which was the first act which did not recog- 
nize gain or loss on a transfer to a “ controlled corporation ”’. 

52 “ Control ” was defined to mean ownership of at least 80% of the voting stock 
and at least 80% of the total number of shares of all other classes of stock of the 
corporation. 

53 A similar provision appeared in the 1924 Act with reference to the “ basis ” 
of property (other than securities) acquired after Dec. 31, 1917, by a corporation 
in connection with a “ reorganization ”, where control of the property remained in 
any of the same persons. Section 204(a) (7), 43 STAT. 259. 

54 Newman Saunders & Co., Inc. v. United States, 36 F.(2d) 100g (Ct. Cl. 1929), 
cert. denied, 281 U.S. 760 (1930) ; Osburn Cal. Corp. v. Welch, 39 F.(2d) 41 (C. C. 
A. oth, 1930), cert. denied, 282 U.S. 850 (1930). 

55 See note 53, supra. Signal Gasoline Corp., 25 B. T. A. 861 (1932), rev’d on 
other grounds, 66 F.(2d) 886 (C. C. A. oth, 1933). 

56 Cooper v. United States, 280 U. S. 409 (1930). 

57 Under the rates of the 1924 Act a tax on $900,000 net income of a corporation 
would have amounted to $112,500. 58 Section 204(a) (2), 42 STAT. 231. 

59 The effective date of the 1921 Act, which was passed on Nov. 23, 1921. 
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the property should take the same “ basis” in the hands of the 
donee as it had in the hands of the donor. This provision was 
unanimously upheld © as applied to gifts made after its enact- 
ment. And Cooper v. United States reached the same result 
where the gift was made in 1921 prior to the enactment of the 
provision. Important consequences of the retroactive application 
of “basis ” will result from the provision © in the Revenue Act 
of 1934 changing the rule with respect to property passing from a 
decedent by general or residuary bequest or by intestacy. Under 
the 1928 and 1932 Acts the “ basis ” of such property on a future 
sale by the distributee was its value when he received it. In the 
case of property sold after January 1, 1934, regardless of when 
acquired, the “ basis ” will now be the value at the date of death 
of the decedent. 

Further illustrations of retroactive operation of the rules for 
the determination of taxable income are plentiful.® An exchange 
of property which does not give rise to taxable gain under the law 
in effect when it is completed may be rendered taxable by a later 
act.** Expenses deductible from gross income under the law in 
effect when incurred, may be rendered non-deductible by a later 


act.*° In general the regulations issued by the Treasury for the 
administration of the taxing laws are applied retroactively,” but 
at the discretion of the Commissioner, in cases of hardship, they 
may be given prospective application only.® 





60 Taft v. Bowers, 278 U.S. 470 (1929) ; cf. United States v. Phellis, 257 U.S. 
156 (1921): “. . . the question whether a dividend made out of company profits 
constitutes income of the stockholder is not affected by antecedent transfers of the 
stock from hand to hand.” Jd. at 172. 

61 280 U.S. 409 (1930). 

62 Section 113(a) (5), 48 STAT. 706, 26 U.S.C. A. § 5113 (a) (5). 

63 See, e.g., Revenue Act of 1928, §§ 702-06, 45 StaT. 879-81. 

64 Fesler v. Commissioner, 38 F.(2d) 155 (C. C. A. 7th, 1930), cert. denied, 281 
U.S. 755 (1930) ; John S. Garvan, 23 B. T. A. 817 (1931). 

65 Phipps v. Bowers, 49 F.(2d) 996 (C. C. A. 2d, 1931). 

66 Titsworth v. Commissioner, 73 F.(2d) 385 (C. C. A. 3d, 1934). 

67 The Revenue Act of 1926 provided that where a regulation, or a Treasury de- 
cision, which has the same standing as a regulation, is amended, the amendment may, 
in the discretion of the Commissioner, be applied without retroactive effect where the 
amendment “is not immediately occasioned or required by a decision of a court 
of competent jurisdiction.” Section 1108(a), 44 Stat. 114. This provision was 
amended by the Revenue Act of 1928 to provide that such an amendment may, with 
the approval of the Secretary of the Treasury, be applied without retroactive effect 
regardless of the occasion for the amendment. Section 605, 45 Stat. 874. It was, 
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EstaTE TAX 


The most important and interesting problems of retroactivity 
in federal revenue measures have arisen from the operation of 
the modern estate tax acts.** Income, gift, and all excise taxes, 
except the estate tax, apply fundamentally to current transactions. 
A levy upon what is transferred by reason of death, however, may 
require a kind of lifetime balance sheet. The decedent’s assets 
may have been owned through a variety of legal devices, some of 
which may involve at his death an abnegation of the strict “ trans- 
fer” basis upon which an estate tax theoretically rests.’ Serious 
problems arise as to valuation and rates. The estate tax acts 
measure the tax by the value of the various types of taxable in- 
terests *° at the time of death." Among such interests is property 
transferred in certain ways to others before death. Consequently, 
the value of an estate for estate tax purposes may be swelled by 
the value of someone else’s property,” a value perhaps greatly 





however, ruled that such a possible limitation on the operation of an amendment 
does not apply to an amendment of a ruling of the Bureau of Internal Revenue 
(which does not commit the Treasury). S.M. 2216, III—2 Cum. Bull. 370. The Act 
of 1934 further broadened the provision so as to permit such a limitation in the case 
of rulings, and whether or not the new pronouncement is amendatory of an old one. 
Section 506, 48 Strat. 757, 26 U.S.C. A. § 1251. 

68 The recent history of federal death taxes commences with the estate tax im- 
posed by the Revenue Act of 1916. 39 Star. 777. 

69 See note 132, infra. 

70 See note 104, infra. 

71 The acts measure the tax directly by the value of the “net estate”. E£.g., 
§ 301(a), 44 STAT. 69 (1926). The “net estate” is determined by taking certain 
“ deductions ” from the “ value of the gross estate”. Section 303(a), 44 STAT. 72 
(1926). The “ value of the gross estate” is determined by including “ the value at 
the time of . . . death ” of the various types of interest which are embraced by the 

‘tax. Section 302, 44 Stat. 70 (1926). The Act of 1926 remains the basic estate 
tax act. 

72 “ Property ” is used in the traditional sense of things to which title is had. 
“Property ” in this sense has been broken down for taxing purposes in an intensely 
interesting sequence of recent cases in which the Supreme Court has now reached the 
point where it permits Congress to tax “ not only ownership, but any right or privi- 
lege that is a constituent of ownership.” Burnet v. Wells, 289 U.S. 670, 678 (1933). 
This highly significant trend seems to have been first perceptible in Saltonstall v. 

HA*altonstall, 276 U. S. 260 (1928), where the Court upheld the application of the 
Massachusetts inheritance tax to property revocably transferred to trustees for the 
taxpayers before the enactment of any inheritance tax act in Massachusetts. Such 
an application of the tax was said to be not arbitrarily retroactive, since after the 
enactment of the tax there was a “ shifting of the economic benefits and burdens of 
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enhanced since the date of transfer.”* Further, the recipient of 
the property may himself be liable in certain circumstances for a 
proportionate part of the tax, determined by the value of his 
interest at the time of death, thus opening the way for wide dis- 
criminations between donees, depending upon the rates of the 
particular act in effect at the dates of death of their respective 
donors, as well as upon the price level at such times. 

The revenue acts have been constantly broadened to keep pace 
with the ingenuity of counsel for prospective decedents.”* In re- 
cent years the inter vivos trust has become a prevalent method of 
providing safely for the future of dependents, with a hope of 
avoiding death taxes. Gifts inter vivos may, under certain cir- 
cumstances, partake of a testamentary character. In relentlessly 
blocking all such possible avenues of escape,”* Congress has re- 
sorted in part to extending the scope of the acts to embrace 
transactions completed before their passage. As a result of this 
evolution the problems of retroactivity in relation to the estate tax 
have varied considerably with the wording of the different acts. 
To that extent the acts will be considered separately. 

Revenue Act of 1916. The first modern estate tax was incor- 
porated *’ in this Act passed September 8, 1916. It contained no 





property, which is the subject of a succession tax. . oP aa Id. at 271. The insurance 
trust cases (Burnet v. Wells and Dupont v. Commissioner, both supra note 43) rep- 
resent the latest step in this evolution toward realism, or “ confiscation ” if that is 
the point of view. The procession along this line seems to have halted, at least mo- 
mentarily, with Helvering v. Duke, 290 U. S. 591 (1933). There an equally divided 
Court affirmed a decision of the Circuit Court of Appeals for the Third Circuit hold- 
ing that the amount of irrevocable trusts created not in contemplation of death, could 
not be included within the gross estate of the settlor by reason of the fact that he had 
made himself the sole trustee, with discretionary power over the administration of 
the trust limited only by the requirement that the proceeds of the trust property 
must be used for the beneficiary. The government’s brief in this case is instructive 
with respect to the extent to which it is now contended that estate taxation may go 
in reaching any incident or attribute of “ property ” regardless of the state of the 
title. See Brief for Petitioner 14-40. by 

78 See Nichols v. Coolidge, 274 U.S. 531, 542 (1927). 

74 See, e.g., Act of 1926, 44 Stat. 80; Baumgartner v. Commissioner, 51 F.(2d) 
472 (C.C. A. goth, 1931). 

75 See Mr. Justice Cardozo, in Burnet v. Wells, 289 U. S. 670, 675-76 (1933). 
For illustrations of the devices utilized by tax lawyers, see Robinson, Mitigating 
Taxes in Preparing Wills and Trusts (1931) 67 A..ByA. J. 339; Carter, Tax Saving 
Versus Tax Evasion (1934) 20 VA. L. REV. 307, 392-17. 

76 For the evolution of these measures, see Note (1931) 45 Harv. L. REv. hse. 

%7 39 Srat. 777. ? a ” 


"¢ 





= ~ 


* 

604 HARVARD LAW REVIEW [Vol. 48 
express provision for retroactivity. It did, however, include 
within the gross estate any interest “of which the decedent has 
at any time made a transfer, or with respect to which he has 
created a trust, in contemplation of or intended to take effect in 
possession or enjoyment at or after his death. . . .”"* The issue 
of retroactivity implicit in this section did not reach the Supreme 
Court until 1922, in Shwab v. Doyle.” There the Court chose 
through construction to escape the constitutional question raised 
by the attempted application of this provision to a transfer al- 
legedly “in contemplation of death ” made prior to the passage 
of the Act. In spite of the words “at any time made” in the 
statute the Court unanimously voted to confine its effect to trans- 
fers made after the tax was enacted, saying, “ The initial admoni- 
tion is that laws are not to be considered as applying to cases 
which arose before their passage unless that intention be clearly 
declared.” *° 

Under the same Act arose the case of Tyler v. United States ,™ 
which held that the “shift of economic benefit ” occurring at the 
death of one tenant by the entirety is a proper occasion for the 
imposition of a tax on his estate. The tenancies in this case 
had all been created after the passage of the Act. The reasoning, 


however, foreshadowed the result of later cases where the ten- 
ancies were created before the applicable acis. 

Revenue Act of 1918.°’ This Act first contained an express pro- - 
vision for retroactivity, Congress having now directed that the 
section corresponding to that involved in Shwab v. Doyle should 
be applied ‘‘ whether such transfer or trust is made or created 
before or after the passage of this Act.” ** The first case to raise 





78 Section 202(b), 39 Stat. 777-78. (Italics inserted.) 

79 258 U.S. 529 (1922). For cases amplifying the rule of Shwab v. Doyle under 
the 1916 Act, compare Knox v. McElligott, 258 U. S. 546 (1922) (interest of a sur- 
viving joint tenant); Blount v. United States, 59 Ct. Cl. 328 (1924) (interest of a 
surviving tenant by the entirety). 

80 258 U.S. at 534. For an early declaration of the same principle of construc- 
tion, see United States v. Heth, 3 Cranch 399, 413 (U.S. 1806). 

81 281 U.S. 497 (1930). 

82 The Act of March 3, 1917, 39 STAT. 1002, changed the rates of the 1916 Act. 
The Revenue Act of 1917, 40 STAT. 324, imposed an additional tax. Neither made 
any changes significant here. 

83 Section 402(c), 40 STAT. 1097. As to provisions not thus specifically applied 
retroactively, the Court in Lewellyn v. Frick, 268 U. S. 238 (1925), followed Shwab 
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directly the constitutional issue was Nichols v. Coolidge.** There 
the decedent and her husband had created an irrevocable trust 
for their children in 1907, reserving the income to themselves for 
their joint lives and then to the survivor. The interest of any 
child to predecease the survivor was to pass to his statutory heirs. 
In 1917 the settlors released the income to the remaindermen. 
The Commissioner included a proportionate part of this trust in 
the gross estate of Mrs. Coolidge as a transfer “‘ intended to take 
effect in possession or enjoyment at or after death”. The Court 
held that the tax could not be constitutionally applied to such a 
transfer. The grounds for the decision, insofar as they appear 
from the opinion, seem to be that an irrevocable transfer which is 
not in fact testamentary in character, cannot reasonably be 
brought within the purview of a tax at death because by its terms 
a new or more complete “ possession or enjoyment” is to occur 
at death. It would seem that the case might have been disposed 
of by noting that the situation at the death was in substance 
merely that of a gift made before the enactment of any tax ap- 
plicable to it, since the only remaining string tied to the trust — 





v. Doyle, and in so doing now had the added comfort of the maxim, inclusio unius. 
The case concerned the application of the life insurance clause, first inserted in this 
Act, § 402(f), 40 STAT. 1078, including in the gross estate the proceeds of policies on 
the life of the decedent, if payable to the estate, or, if payable to others, to the extent 
that they exceeded $40,000. The Court in the Frick case, in holding the clause inap- 
plicable to the policies there involved, which had been taken out before passage of 
the Act, did not mention the fact that three of the policies involved had first been 
payable to the estate, being assigned subsequently to the named beneficiaries with a 
power reserved to revoke the assignment. Under the later doctrine of Chase Nat. 
Bank v. United States, 278 U. S. 327 (1929) (1921 Act), the effect of such a reserva- - 
tion was to make the transfer of the beneficiaries’ interests incomplete until death 
removed the possibility of revocation. Heiner v. Grandin, 44 F.(2d) 141 (C. C. A. 
3d, 1920), 56 F.(2d) 1082 (C. C. A. 3d, 1932), cert. denied, 286 U.S. 561 (1932). 
Accord: Liebes v. Commissioner, 63 F.(2d) 870 (C. C. A. 9th, 1933) ; Levy’s Estate 
v. Commissioner, 65 F.(2d) 412 (C. C. A. 2d, 1933). 

Insurance payable to named beneficiaries has, in fact, not been taxed by the 
Treasury at all, even where taken out after the 1918 Act, unless the insured retained 
“legal incidents of ownership ” (U. S. Treas. Reg. 80, Art. 27). Inasmuch as the 
language of the acts is broad enough to include all such insurance, this self-imposed 
limitation indicates that the Treasury shares the doubt which has been felt as to the 
constitutionality of taxing the proceeds of policies in which the insured had no 
beneficial interest whatsoever at the time of his death. For an excellent review of 
the field, see Oppenheimer, Proceeds of Life Insurance — Under the Federal . 
Estate Tax (1930) 43 Harv. L. REv. 724. 

84 274 U.S. 531 (1927). 
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apart from the possibility of divestiture, not mentioned by the 
Court — was the bare title in the trustees. It is fairly clear that 
Congress did not contemplate the application of the tax to such a 
situation.*® The decision in Nichols v. Coolidge has been followed 
by the Board of Tax Appeals where the transfer was made before 
the passage of the act in effect at the settlor’s death but after the 
enactment of the first estate tax in 1916,°° although under the doc- 
trine of Milliken v. United States *’ such a transfer would seem 
taxable if it was “‘ intended to take effect in possession or enjoy- 
ment at or after death”, since the settlor might be fairly con- 
sidered to have been put on notice of such a tax by the use of 
similar words in the 1916 Act. 

In Coolidge v. Long ** a divided Court held that the Massachu- 
setts inheritance tax could not be constitutionally applied to the 
interests of the beneficiaries in the same trust as was involved in 
Nichols v. Coolidge. Both the majority and minority opinions 
treat the question as being fundamentally whether it is unreason- 
able to tax the realization in possession of an interest vested, 
though defeasibly, before the passage of the applicable act. Both 
opinions claim to find support in several cases upholding the ap- 
plication of state death taxes to interests allegedly “ vested ” be- 
fore the enactment of the taxes.*° The majority were, however, 
forced back upon the formalistic distinction between a remainder 
defeasibly vested, as in the case before them, and a “ bare con- 
tingent remainder ” whose “ vesting ” was held a taxable occasion 
in an early case arising under the similarly worded federal in- 
heritance tax of 1864.°° There is probably no difference between 
the sort or degree of retroactivity which will be “ arbitrary” 
under the Fifth and Fourteenth Amendments. It would have 





85 Justices Holmes, Brandeis, Sanford, and Stone concurred in the result only, 
presumably upon this ground. The Treasury may have applied the tax only be- 
cause the peculiar facts were confusing. 

86 Edward H. Alsop, 7 B. T. A. 848 (1927), monacquiescence, VII-1 Cum. Bull. 
35. The income was not released to the remainderman. 

87 283 U.S. 15 (1933); see p. 609, infra. 

88 282 U.S. 582 (1931). Accord: Hunt v. Wicht, 174 Cal. 205, 162 Pac. 639 
(1917) ; Matter of Pell, 171 N. Y. 48, 63 N. E. 789 (1902) (provision for defeasi- 
bility similar to that in Coolidge v. Long) ; cf. Guaranty Trust Co. v. Blodgett, 287 
U.S. 509 (1933). 

89 See cases cited note 110, infra. 

90 Wright v. Blakeslee, ror U. S. 174 (1879). 
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been possible, however, to differentiate the two Coolidge cases on 
the basis of the formal difference supposed to exist between the 
“ estate ”’ tax used by the Federal Government and the “ inherit- 
ance’’ tax used by Massachusetts and most other states. The 
orthodox view is that the focal point of the former is the trans- 
mission of the interest in question from the decedent; the focal 
point of the latter, the receipt of the interest by the beneficiary.” 
In the situation producing the Coolidge cases the release in 1917 
had divested the settlors of all interest in the trust. Consequently, 
at the death of. Mrs. Coolidge (whose estate was involved in 
Nichols v. Coolidge) there remained in her no interest to be trans- 
mitted, and so no interest to which an estate tax could be theo- 
retically applied. The inheritance tax concerned in Coolidge v. 
Long, however, could, under this formula, be later applied at the 
death of Mr. Coolidge, since the interest of the beneficiaries did 
not indefeasibly vest until that time. 

This line of reasoning was noted by Mr. Justice Roberts in his 
exhaustive dissenting opinion.*” The dissenting Justices were 
more impressed, however, by the consideration that an inheritance 
tax could reasonably be imposed upon the subsequent realization 
in possession of an interest “ vested ” before the enactment of the 
tax, finding this particularly true where even the “ vesting ” was 
not indefeasible until the happening of the event which brought 
the beneficiary into possession.*”* 

The question of the status, with respect to the federal tax, of 
a remainder absolutely vested with a life estate reserved to the 
grantor, was first raised in May v. Heiner.°* There the decedent 
had created an irrevocable trust, reserving the life income to her 
husband and then to herself, remainder to their children. Al- 
though the trust had been created prior to the enactment of the 





91 There would seem, however, to be no basis for any distinction between taxes 
on the transfer occasioned by death, other than who pays the tax. 

92 282 U.S. at 631-32. 

93 After the decision in Coolidge v. Long, the Court upheld the application of a 
similar Connecticut statute at the realization in possession of an interest which had 
vested after the enactment of the taxing statuteg Guaranty Tfust Co. v. Blodgett, 
287 U.S. 509 (1933). The realization in po: on of an int@egt was taken as the 
occasion for the tax by the federal inheritance taxes of 1864 ahd 1898. Clapp v. 
Mason, 94 U. S. 589 (1876) ; Vanderbilt v. Eidman, 796 U. S. 480 (1905). 

94 281 U.S. 238 (1930). 
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1918 Act, the opinion did not mention the possible question of 
retroactivity. It was held that as a matter of construction such 
a trust was not “intended to take effect in possession or enjoy- 
ment at or after death”. The issue of retroactivity in this con- 
nection was suggested, however, by identical per curiam opinions 
delivered in three similar cases *° following the doctrine of May v. 
Heiner. In these opinions the Court reiterated that its position 
was based upon a construction of the acts, “ . . . there being no 
question of the constitutional authority of the Congress to impose 
prospectively a tax with respect to transfers or trusts of the sort 
here involved. . . .” *° 

Immediately after the latter cases Congress amended Section 
302(c) of the 1926 Act to include expressly all transfers whereby 
the decedent reserved a life interest or the right to designate the 
life beneficiary.*’ There remained the question whether this new 
provision should be applied to transfers made before it was en- 
acted. The Treasury Department took the position that in view 
of May v. Heiner and its dependent cases, and Nichols v. Coolidge, 
the amendment would be given prospective application only.®* 
This position probably amounted, at least recently, to self-abne- 
gation by the Treasury,”® but was maintained until shortly before 
the issuance, in November, 1934, of the Treasury regulations *°° 
under the 1934 Act. The new policy, as therein expressed, is to 
include all transfers with life interest reserved in the gross estate 
of decedents dying after the effective date of the 1932 Act, pro- 
vided the transfer was made after 1916. This position is entirely 
illogical and appears to represent an administrative compromise." 





95 Burnet v. Northern Trust Co., 283 U.S. 782 (1931) ; Morsman v. Burnet, 283 
U. S. 783 (1931) ; McCormick v. Burnet, 283 U. S. 784 (1931). 

96 283 U.S. at 783, 784. (Italics inserted.) 

97 46 Stat. 1516 (1931). Instantaneous action was prompted by the magnitude 
of the loophole — $25,000,000 was refunded to taxpayers as a result of these decisions. 
See 74 Conc. Rec. 7198 (1931). 

98 T. D. 4314, X-1 Cum. Bull. 450. 

99 See pp. 616-18, infra. 

100 U. S. Treas. Reg. 80, Art. 18. 

101 There is no logical reason why the estates of all persons dying after the 1931 
amendment should not be subject to the amendment; nor is there any reason for 
stopping the retroaction of the amendment at 1916. Until the 1931 amendment, 
transfers were not within the statute merely because the decedent reserved a life in- 
terest. (May v. Heiner and dependent cases). Consequently, the element of a warn- 
ing by taxability under prior acts [Milliken v. United States, 283 U.S. 15 (1931) ], is 
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The field of retroactivity which can be considered “ arbitrary ” 
was definitely restricted in the significant case of Milliken v. 
United States.’°* A transfer in contemplation of death made in 
1916, while the Act of that year was in force, was held properly 
taxable under the higher rates of the 1918 Act which was in effect 
at the donor’s death. Mr. Justice Stone, speaking for the Court, 
took the view that there is nothing unfair in such an application 
of the taxing acts because there was knowledge available to the 
donor when he made his gift that it was subject to an “ estab- 
lished policy of taxation ’’,*°* which reasonably apprised him of 
the danger of an increase in the rates applicable to such a gift 
before his death. 

This principle clothed with added significance the dates when 
certain of the gross estate inclusions were first comprehended by 
the acts,*** an interest being taxable under any act if at the time 
of its creation such interests were covered by the act then in 
force. With respect to some of these interests, of course, other 
principles may operate to render them taxable, regardless of the 
lack of warning to their creator. For example, a transfer in con- 
templation of death, which was involved in the Milliken case 
itself, might be considered logically taxable whenever made, since 
it is by hypothesis testamentary in character.*°° It may well be 
doubted, moreover, whether under recent decisions any degree of 





not present; and this element is the sole relevancy of the date of enactment of the 
first estate tax act. 

102 283 U.S. 15 (1931). Accord: Klein v. United States, 283 U.S. 231 (1931) ; 
Phillips v. Dime Trust & Safe Dep. Co., 284 U. S. 160 (1931); cf. Flint v. Stone 
Tracy Co., 220 U.S. 107, 152 (1911). 

103 283 U.S. at 23. 

104 September 8, 1916 (1916 Act), for transfers made in contemplation of or 
intended to take effect in possession or enjoyment at or after death, and property 
owned by the decedent jointly or by the entirety, in § 202(b)(c), 39 Strat. 777. 
February 24, 1919 (1918 Act), for dower and curtesy, property passing}under the 
exercise of a general power of appointment, and proceeds of certain life msurance 
policies, in § 402(c) (e) (f), 40 Stat. 1097. June 2, 1924 (1924 Act), for revocable 
trusts, in § 302(d), 43 STAT. 304. March 3, 1931 (Joint Resolution, § 302(c), 
44 STAT. 70, amending 1926 Act) for irrevocable transfers with life income (or con- 
trol over the income) reserved to the settlor. 

105 See Note (1931) 31 Cor. L. Rev. 997. But it has been held, under the 1924 
Act, that such a transfer made before 1916 could not be reached by the tax. Logan 
v. Denman, D. C. N. D. Ohio, June 21, 1932 (memo.), appeal dgsmissed, 63 F.(2d) 
999, 1008 (C. C. A. 6th, 1933). And see Nichols v. Coola U. S. 531, 542 
(1927). ; si 
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retroactivity will immunize a “transfer ” which can be conceived 
of as a taxable event.’ 

Revenue Act of 1921. This Act, similar for present purposes 
to the 1918 Act, produced two cases important in the development 
of the present subject and containing broad implications signifi- 
cant for the whole law of excise taxation.*°* Preceding them, 
Saltonstall v. Saltonstall,°* in 1928, had indicated that no longer 
were legislators in search of revenue from decedents’ estates to be 
rigidly restricted by the refinements of legal title. The problem 
in that case was the applicability of the Massachusetts inheritance 
tax to property transferred to trustees for the petitioners before 
the enactment of the taxing act or of any inheritance tax act in 
Massachusetts. The decedent had retained a power to alter or 
terminate the trust with the concurrence of one trustee. The Court 
upheld the tax on the ground that since death ended the possibil- 
ity of revocation of the interest of the beneficiaries it caused their 
receipt of a substantial economic benefit and was hence a proper 
occasion for the imposition of the tax. 


“ So long as the privilege of succession has not been fully exercised 
it may be reached by the tax and in determining whether it has been 
so exercised technical distinctions between vested remainders and other 
interests are of little avail, for the shifting of the economic benefits and 
burdens of property, which is the subject of a succession tax, may even 
in the case of a vested remainder be restricted or suspended by other 
legal devices.” 1°° 


In reaching this result the Court had the support of several 
earlier cases **° which involved the application of state inheritance 
taxes to the consummation of a succession previously uncertain, 
and of a still earlier case** involving a contingent remainder. 





106 See pp. 616-17, infra. 

107 Chase Nat. Bank v. United States, 278 U. S. 327 (1929) ; Reinecke v. North- 
ern Trust Co., 278 U.S. 339 (1929). 

108 276 U.S. 260. 

109 Jd. at 271. (Italics inserted.) 

110 Orr v. Gilman, 183 U. S. 278 (1902) (power of appointment); Cahen v. 
Brewster, 203 U. S. 543 (1906) (power of a probate court over successions under 
the law of Louisiana) ; Chanler v. Kelsey, 205 U. S. 466 (1907) (power of appoint- 
ment) ; Moffitt v..Kelly, 218 U. S. 400 (1910) (power of disposition of husband 
over community property in California prior to 1927). 

111 Wright v. Blakeslee, ror U. S. 174 (1879). 
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The language noted, however, was pregnant with prophecy as to 
the Court’s attitude toward the difficult problems of retroactivity 
implicit in the new federal estate tax acts. Theoretical considera- 
tions, it seemed, were to yield to economic reality.*”” 

In Chase Nat. Bank v. United States,** and Reinecke v. North- 
ern Trust Co.,"** under the 1921 Act, the Court followed the sub- 
stantial criterion of Saltonstall v. Saltonstall. In the former the 
“shift ” held taxable resulted from the right reserved to the de- 
cedent to change the beneficiaries of insurance policies on his 
life. The policies had been written after the passage of the 1921 
Act, so that the problem of retroactivity was not directly raised. 
The principle invoked, however, was sufficiently broad to include 
policies written before the applicable act,’*° and the case has been 
consistently used as authority for the upholding of levies applied 
retroactively. Mr. Justice Stone recognized ‘** that the problems 
might be different under an estate tax than under an inheritance 
tax as was involved in the Saltonstall case. But he thought that 
not only did the beneficiary named at the time of the death receive 
a substantial benefit — since death ended the possibility of loss 
of the proceeds of the policy — but that the power reserved to the 
decedent to control that benefit constituted such a legal incident 
of ownership that “ its termination . . . would seem to be no less 
a transfer within the reach of the taxing power than a transfer_ 
effected in other ways through death.” **” 

The Reinecke case involved seven trusts set up by the decedent. 
Two, which had been created before the passage of the 1921 Act, 
and before even the first estate tax in 1916, were revocable by the 
settlor alone; the life income of these was reserved to the 
settlor. The remaining five trusts, created in 1919 while the 1918 
Act was in effect, were revocable only with the consent of the 





112 There are those who feel that the recent liberalization has been largely 
induced by increasing federal budgetary deficits, to which, it is suggested, nine 
human beings cannot be wholly oblivious. Speculations of this sort, however, are 
of little concrete value for lawyers. Consequently “ economic reality ” seems to be 
a more satisfactory explanation for the new trend than “ economic necessity ”. 

113 278 U.S. 327 (1929). 

114 278 U.S. 339 (1929). 

115 Such a case appeared. Heiner v. Grandin, 44 F.(2d) 141 (C. C. A. 3d, 1930), 
56 F.(2d) 1082 (C. C. A. 3d, 1932), cert. denied, 286 U. S. 561 (1932). And see 
note 79, supra. 

116 See 278 U. S. at 336. 117 Td. at 335. 
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beneficiaries; ‘the income was not reserved to the settlor. The 
Commissioner had taxed all the trusts as “transfers intended 
to take effect in possession or enjoyment at or after... 
death ”.* With respect to the two absolutely revocable trusts 
the Court followed Chase Nat. Bank v. United States, decided the 
same day, and heid that 


“« , . . @ transfer made subject to a power of revocation in the trans- 
feror, terminable at his death, is not complete until his death. Hence 
Section 402, as applied to the present transfers, is not retroactive, since 
his death followed the passage of the statute.” 11° 


The five trusts revocable only with the consent of the beneficiaries 
were held to have passed from the control of the settlor, for prac- 
tical purposes, at the moment of their creation, so that the appli- 
cation to them of a subsequently enacted statute would be too 
retroactive. Even so, when the five trusts were created, the cor- 
responding provision of the 1918 Act was in force. Consequently, 
if the Court had considered that the trusts were “ intended to take 
effect in possession or enjoyment at or after . . . death”, it 
might have held the five trusts taxable on the theory, later ar- 
ticulated in the Milliken case, that their creator was fairly warned 
of their probable taxability. Mr. Justice Stone, however, went 
on to say that the trusts were not within the words of the statute 
anyway.’”° There being no reservation of the income, the settlor 
had “parted both with the possession and his entire beneficial 
interest in the property when the trust was created ”.*** 

The Revenue Acts of 1924 and 1926. Prior to the 1924 Act 
the Treasury had been several times defeated by decisions’** hold- 
ing that various gross estate clauses of the prior acts could not be 
given retroactive application in the absence of an express direc- 
tion to that effect. The 1924 Act’*** consequently included for 





118 Revenue Act of 1921, § 402(c), 40 STAT. 1097. 

119 278 U.S. at 345. Accord: Porter v. Commissioner, 288 U. S. 436 (1933) 
(power excluding change for benefit of settlor). 

120 See 278 U.S. at 347, 348. 

121 Jd. at 347. Cf. May v. Heiner, 281 U. S. 238 (1930), cited note 94, supra. 
Mr. Justice Stone does not mention Nichols v. Coolidge, where the settlors had like- 
wise parted with their “ possession and . . . entire beneficial interest ” before the 
death of Mrs. Coolidge. See pp. 605-06, supra. 

122 See notes 79, 83, supra. 128 Section 302(h), 43 STAT. 305. 





. 
~ 


te 
% — es 


1935] RETROACTIVE FEDERAL TAXATION 613 


the first time *** a catch-all provision providing that all the clauses 
effecting the inclusion of the various interests *** in the gross 
estate should operate regardless of when such interests were 
created. 

The 1926 Act was in this respect similar to the 1924 Act, and 
remains the basic estate tax law. It has been amended four times: 
in minor respects by the 1928 Act; in 1931 to include irrevocable 
transfers where the life income is reserved to the transferor; **° 
by the 1932 Act’s imposing an “ additional” tax, in effect increas- 
ing the rates and lowering the exemption; and finally by the 1934 
Act, as to rates and in miscellaneous respects. Since the 1924 
Act, then, there has been no substantial difference for present 
purposes between the laws in force, and the cases involving estates 
of decedents dying after the date of the enactment of that Act **” 
may be considered together. It is in recent decisions under the 
1924 Act and later measures that the safeguards which once were 
thought to protect taxpayers from any very drastic retroactivity 
in the application of death duties have been almost entirely swept 
away. 

The wording of the(new omnibus retroactivity clause left room 
for an argument as to its scope. The clause provides for the ap- 
plication of all the gross estate inclusions whether the interests 
involved originated “ before or after the enactment of this Act 7m 
It was at once urged by those concerned with interests which had 
been created before 1916 that these words should be construed to 
mean after the enactment of some federal estate tax act compre- 
hending such an interest. Such an argument of course depended 
upon the assumption that there would be a serious doubt as to 
the constitutionality of the application of the tax to interests 
“‘vested ” in another than the decedent before death and before 
the enactment of any “established policy of taxation” **® em- 
bracing such an interest.*° This contention was presented to the 





124 In the Acts of 1918, 40 Stat. 1097, and 1921, 42 Sar. 278, § 402(c) pro- 
viding for transfers “ in contemplation of or intended to take effect in possession or 
enjoyment at or after his death ” had been specifically made retroactive. 

125 Section 302(b)—(g), 43 STaT. 304. See note 104, s#pra, for the content of 
this section. 127 June 2, 1924. 

126 See note 104, supra. 128 Section 302(h), 43 STar. 304. 

129 Milliken v. United States, 283 U.S. 15, 23 (1931), supra note roz. 

180 The 1916 Act, containing no specific provision for retroactivity, ‘had been 
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Court in Gwinn v. Commissioner,'** with respect to the applica- 
tion of the 1924 Act to the interest of a decedent** in a joint 
tenancy created before 1916. The Court brushed aside the argu- 
ment as to construction, in part, perhaps, because it found no 
serious question of the constitutionality of such an application of 
the Act. In view of the control which the decedent could have 
exercised over his interest during his life,*** there is clearly a 
“ shift of economic benefit ” at his death similar to that which re- 
sults from the termination of a power to revoke a trust,’** or to 
change the beneficiary of an insurance policy.**° 

Even the interest of the surviving tenant in a joint estate 





construed to apply prospectively only. Shwab v. Doyle, 258 U. S. 529 (1922); 
Knox v. McElligott, 258 U. S. 546 (1922), supra note 79. 

481 287 U.S. 224 (1932). 

182 The revenue acts properly contemplate the breaking down of property held 
jointly or by the entirety, and a segregation; for purposes of the estate tax, of the 
interest therein which may be equitably considered that of the decedent. Thus, any 
part of the property formerly owned by the surviving tenant, or for which he fur- 
nished the consideration, is exempted from the gross estate of the decedent. See, 
e.g., § 302(e), 44 Stat. 7 (1926); U. S. Treas. Reg. 80, Art. 23. Where the sur- 
viving tenant has neither previously owned nor paid for part of the property, the 
entire value of the property is included in the gross estate. Tyler v. United States, 
281 U.S. 497 (1930) (estate by the entirety) ; O'Shaughnessy v. Commissioner, 60 
F.(2d) 235 (C. C. A. 6th, 1932), cert. denied, 288 U. S. 605 (1933) (joint estate). 
In either case the entire property was technically vested in the survivor, as well as 
the decedent; at the time the estate was created, so that strictly speaking there was no 
“transfer ” to the survivor at the death of the decedent. Moreover, the survivor 
of the joint estate could have severed his interest at any time. Nevertheless, such 
contentions, the Court felt, could not overcome the undeniable fact that the survivor 
had a larger economic interest after the death than he did before. But state legis- 
latures at least may still be haunted by the common-law theory here. Haggerty’s 
Estate, 311 Pa. 503, 166 Atl. 580 (1933). See Developments in the Law — Taxation: 
1933 (1934) 48 Harv. L. REv. 1209, 1244. 

188 Under the law of California, where the case arose, the decedent could have 
severed his interest by a voluntary alienation or by a partition, and could have been 
responsible for its severance through an execution or attachment. Car. Crv. CopE 
(Deering, 1933) § 683; see Gwinn v. Commissioner, 54 F.(2d) 728, 729 (C. C. A. oth, 
1932). 

184 Reinecke v. Northern Trust Co., 278 U. S. 339 (1929). 

185 Chase Nat. Bank v. United States, 278 U.S. 327 (1929). Griswold v. Helver- 
ing, 290 U. S. 56 (1933), reached the same result under the 1921 Act, not expressly 
retroactive in this connection. See also Luman W. Goodenough, Ex’r, 30 B. T. A. 
69 (1934) (estate by entirety), mod’g 29 B. T. A. 211 (1933). Although Knox v. 
McElligott, 258 U. S. 546 (1922), supra note 79, held that a joint estate created 
before the passage of the effective act may not be taxed in the absence of express 
words of retroactivity, the government contended that this result was compelled by 
constitutional difficulties since resolved in the Gwinn case. This feature was not 
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created before the passage of the effective act may be reached by 
the tax if at the time of its creation such estates were subject to a 
similar tax under a prior act.*** Moreover, the present attitude 
of the Court would seem to indicate that the same result would 
follow with respect to a tenancy set up before 1916.*** The Board 
of Tax Appeals and the New York Surrogate’s Court have so 
held.*** 

An analogous problem is involved in the application of the 
estate tax to community property. In all states where the sys- 
tem prevails except, until recently, California,’*® each spouse has 
been regarded as having at all times a vested one-half interest in 
the property. The tax is accordingly not applicable to the half 
which the survivor has always owned and could have alienated, 
but to the half which the decedent could have alienated, regard- 
less of when the property was acquired —as was held by the 
Gwinn case with respect to a joint tenancy. 





noted by Mr. Justice Sutherland in the opinion, which distinguishes Knox v. Mc- 
Elligott solely on the ground that only the survivor’s interest was there in question. 

136 Commissioner v. Emery, 62 F.(2d) 591 (C. C. A. 7th, 1933). 

137 In Griswold v. Helvering, 290 U. S. 56 (1933), supra note 135, the Commis- 
sioner had asserted a tax based on the inclusion of the entire property. The Board 
of Tax Appeals held that only the decedent’s half was taxable. Harold T. Griswold, 
Ex’rs, 23 B. T. A. 635 (1931). From the Board’s decision both the taxpayer and the 
Commissioner appealed to the Circuit Court of Appeals for the Seventh Circuit. 
The Commissioner later moved to dismiss his appeal, on the ground, presumably, 
that with respect to the survivor’s half Knox v. McElligott was controlling. Ap- 
parently this action reflects the present position of the Treasury. However, under 
O’Skaughnessy v. Commissioner, 60 F.(2d) 235 (C. C. A. 6th, 1932), cert. denied, 
288 U.S. 605 (1933), supra note 132, there is a “ transfer” of the survivor’s half, 
and under Third Nat. Bank v. White, 287 U. S. 577 (1932), infra note 140, it is 
apparently not too retroactive to tax a “ transfer” whenever the interest “ trans- 
ferred ” originated. 

138 Flora A. Stephenson, Trustee, 27 B. T.-A. 850 (1933) ; Matter of Wendel, 148 
Misc. 884, 268 N. Y. Supp. 33 (1933). 

139 In California, before 1927, a wife was considered to have only an expectancy 
in community property, so that it was thought proper to include the entire prop- 
erty, whenever acquired, within the gross estate of the husband, as in the case of 
the interest of a deceased joint tenant. T. D. 3138, 4 Cum. Bull. 238. Car. C1v. Cope 
(Deering, 1933) § 161(a), provides, however, that the interests of the spouses in the 
community property are equal. Consequently, California decedents will now be 
treated in the same manner as decedents from other community property states 
(Arizona, Idaho, Louisiana, New Mexico, Nevada, Texas, and Washington). Agnes 
Silverberg, Ex’r, 20 B. T. A. 716 (1930), held that the amendment does not apply 
retroactively, so that property acquired before its passage, July 29, 1927, will continue 
to be entirely included in the gross estate of the husband. 
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While the decision in the Gwinn case had been generally an- 
ticipated, counsel for taxpayers believed that it was probably as 
far as the Court would go, and that taxation of an interest would 
not be countenanced when it had been created before there was 
any knowledge available of the susceptibility of such interests to 
an estate tax, and without any control over its ultimate disposition 
remaining in the decedent to cease at his death. The question was 
soon squarely presented, with respect to a tenancy by the entirety 
created before 1916, in Third Nat. Bank v. White.**° In such 
estates neither tenant can prevent the devolution of his interest 
at death to his spouse.*** Consequently, here for the first time 
was a case where neither the element of warning nor that of con- 
trol was present. Yet the Court declined to hear argument for 
the government, and upheld the tax without opinion other than a 
per curiam memorandum citing the Tyler and Gwinn cases.'** 

Plainly these two cases do not answer the problem.*** The 
reasoning which their coupling would seem to suggest is this: 
Apart from the element of retroactivity, there is a taxable event 
at the death of one tenant by the entirety (the Tyler case); the 
imposition of an estate tax upon the interest of a deceased joint 
tenant is not rendered too retroactive because the tenancy was 
created before 1916 (the Gwinn case); therefore, the application 





140 287 U.S. 577 (1932). 

141 See 1 Trrrany, REAL Property (1920) §§$ 191, 194. The entire estate theo- 
retically vests in both tenants when the tenancy is created. Since there is thus 
technically no “ transfer ” at the death, it was originally thought that such tenancies 
could not be reached by the estate tax acts at all. Blount v. United States, 59 Ct. 
Cl. 328 (1924), appeal dismissed, on motion of the Solicitor-General, 273 U. S. 769 
(1926) ; Appeal of Susie M. Root, 5 B. T. A. 696 (1926); cj. Matter of Lyon, 233 
N. Y. 208, 135 N. E. 247 (1922). Tyler v. United States, 281 U.S. 497 (1930), set 
at rest the question of the prospective taxability of such tenancies, holding that a 
sufficient “transfer” results from the economic benefit accruing to the surviving 
spouse from the termination of the decedent’s participation in the property. Tenan- 
cies created after 1916 are properly taxable under the doctrine of warning announced 
in the Milliken case. Phillips v. Dime Trust & Safe Dep. Co., 284 U. S. 160 (1931) ; 
cf. Lang v. Commissioner, 289 U.S. 109 (1933). 

142 The New York Court of Appeals, after the decision in the White case, has 
interpreted the similar provision of the New York statutes in accordance with the 
Supreme Court’s view. Matter of Weiden, 263 N. Y. 107, 188 N. E. 270 (1933). 
This result, which necessitated a departure from a previous decision [Matter of 
Lyon, 233 N. Y. 208, 135 N. E. 247 (1922) ], was put solely on the desirability of a 
uniform interpretation of federal and state acts. See Developments in the Law — 
Taxation: 1933 (1934) 48 Harv. L. Rev. 1209, 1243. 

148 See (1933) 46 Harv. L. REv. 718. 
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of the estate tax to a tenancy by the entirety created before 1916 
is not too retroactive. 

The flaw in this syllogism is apparent — the Gwinn case is not 
controlling because of the fundamental distinction between a joint 
tenancy and a tenancy by the entirety with respect to alienation of 
the interest of a tenant. Whereas the decedent in this case could 
have prevented during his lifetime the devolution of his interest to 
his co-tenant,'** the decedent in the White case could at no time 
have done so. Consequently, in the one case the tax could have 
been avoided after knowledge of it, or of a similar tax under prior 
acts, became available, and in the other it could not. It would 
seem then that the case must stand or fall upon the implications 
of the Tyler decision. But there the tenancies had been created 
after 1916, and the decision was admittedly founded upon its 
necessity from the standpoint of preventing tax avoidance **° — 
an element not present where, as in the White case, there was at 
the time of creation of the tenancy no tax to avoid. 

Apart from the inadequacy of the opinion, moreover, so sum- 
mary a treatment of the White case was bewildering to everyone 
concerned. For it seems accurate to say that the decision marks, 
for practical purposes, the passing of “ arbitrary retroactivity ” 
in the field of the estate tax. It means broadly that the tax may 
be applied to any interest of a decedént, whenever it originated, / 
provided an occasion may be made out sufficient to support a 
prospective application of the tax, with these qualifications: It is 
doubtful whether the Court would uphold an application of the 
tax to a gift in contemplation of death made before 1916.**° And 
the present status of Nichols v. Coolidge is not entirely clear. 
Taken in conjunction with the White case, there is considerable 
room for doubt as to a “ transfer intended to take effect in posses- 
sion or enjoyment at or after death” made before 1916, and a’ 
transfer with life interest reserved made before the amendment 
of 1931.1*7 Since the Nichols case can be distinguished on its 
facts, it may well give way.’** In any event, with these two pos- 





144 See note 133, supra. 

145 See 281 U.S. at 505. See also Phillips v. Dime Trust & Safe Dep. Co., 284 
U.S. 160, 166 (1931) ; Heiner v. Donnan, 285 U. S. 312, 340 (1932). 

146 See note 105, supra. 

147 See note 97, supra. 

148 The decision, it would seem, did not on its facts go so far as to hold that the 
tax may not be applied at death to an interest transferred before its enactment which 
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sible exceptions it would seem that after the White case no appli- 
cation of the estate tax can be successfully resisted on the score 
of retroactivity. 


Girt Tax 


The relatively unobtrusive gift tax has furnished considerable 
interest in connection with this inquiry. The first federal gift tax 
was included in the Act of 1924,'*° and repealed by the Act of 
1926.'°° The Act of 1924 was passed on June 2, 1924. The tax 
was imposed, however, “For the calendar year 1924 and each 
calendar year thereafter ”,’"’ and the Treasury undertook to tax 
all gifts made after January 1, 1924." This retroactive applica- 
tion of the Act was challenged in Blodgett v. Holden*** on the 
ground that such an application was not required by the words of 
the statute and would, if effectuated, be unconstitutional. The 
Court, with eight members sitting, held that the tax could not be 
applied to gifts made before the passage of the Act. Four Jus- 
tices *°* thought the Act must be construed to reach such gifts, but 
that so construed it was invalid. Four others **° thought that in 
order to avoid the constitutionality point the Act should be read 
as embracing only gifts made after its enactment.” 

The question came before the full Court in Untermyer v. An- 
derson.'*" The government attempted to distinguish Blodgett v. 
Holden, contending that in the Untermyer case the gift was made 
after the bill providing for the gift tax had been introduced in 
Congress. The Court split as before, with the ninth Justice *” 





was “ intended to take effect in possession or enjoyment at or after death”. When 
the transfer was made, such an intent existed, but at the crucial moment of death 
this element has disappeared. See pp. 605-06, supra. 

149 43 Strat. 313. The tax, prospectively applied, was held constitutional in 
Bromley v. McCaughn, 280 U. S. 124 (1929). 

150 Section 1200, 44 STAT. 125. The Act of 1926, § 324, 44 Start. 86, also changed 
the rates under the 1924 Act retroactively to June 2, 1924, and provided for corre- 
sponding refunds, in § 325, 44 STAT. 87. 

151 Section 319, 43 STAT. 313. 

152 J. S. Treas. Reg. 67, Art. 1. 

158 275 U.S. 142 (1927). 

154 Chief Justice Taft, Justices Van Devanter, McReynolds, and Butler. 

155 Justices Holmes, Brandeis, Sanford, and Stone. 

156 This construction would seem to have been considerably aided by the amend- 
ment contained in the Act of 1926 which was specifically made effective as of June 2, 
1924, instead of Jan. 1, 1924. See note 150, supra. 

157 276 U.S. 440 (1928). 158 Mr. Justice Sutherland. 
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casting the deciding vote for unconstitutionality. The case is 
principally notable for Mr. Justice Brandeis’ exhaustive separate 
opinion, which must be the text of any commentary upon retro- 
active taxation. 

The gift tax imposed by the Act of 1932 *°° was made specifi- 
cally inapplicable “to a transfer made on or before the date of 
the enactment of this Act.” *® A change in rates provided by the 
Act of 1934°% applies only to calendar years beginning with 
1935, but because of the cumulative nature of the tax, computa- 
tion must be made as if the new rates were applicable during pre- 
vious years.*® 





With the justice and expediency of retroactive taxes the writer 
has not concerned himself. On such questions the reader is 
equipped as well as he to formulate an opinion. In all likelihood 
the orthodox view would still be fairly expressed by Story’s dic- 
tum that “ Retrospective laws are, indeed, generally unjust; and, 
as has been forcibly said, neither accord with sound legislation 
nor with the fundamental principles of the social compact.” ** 
Nevertheless, the intricacy of modern taxing acts and practical 
problems of their administration often make it impossible to seg- 
regate effectively interests originating in the future. And perhaps 
modern legislators facing ever larger deficits cannot be expected 
to operate within the confines of the “social compact”. At any 
rate it seems certain that, within the minor limitations noted, the 
Court will not forbid them to reach into the past for revenue. 


Frederick A. Ballard. , 


WasuincrTon, D. C. 





159 Section 501, 47 STAT. 245. 

160 Section 501(b), 47 Stat. 245. The Act was passed on June 6, 1932. 

161 Section 520(a), 48 SraT. 761, 26 U. S. C. A. § 1136(b). 

162 The tax is imposed on the basis of total gifts made after June 6, 1932, less 
a specific exemption of $50,000. 

163 2 Story, CoNsTITUTION (5th ed. 1891) § 1398. See also the forceful language 
in 1806, in United States v. Heth, 3 Cranch 399, 408, 409, 413, 414. 

The statement of the Acting Secretary of the Treasury made before the House 
Ways and Means Committee with reference to the revenue act then under considera- 
tion for 1934 includes this comment: “ As a matter of public policy the Treasury 
believes that it is inadvisable to attempt to go back into the past years, and now, in 
effect, tax what was not taxable then.” Hearings on Revenue Revision, 73d Cong., 
2d Sess., vol. 2, at 150. 
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TWO CASES ON JURISDICTION * 


M* JUSTICE BRANDEIS’ thinking on common-law subjects 

is so classic and true that it is rather astonishing to see his 
novel treatment of jurisdiction in two late cases. The implications 
of these decisions are rather well worth examining. 

In Bradford Elec. Light Co., Inc. v. Clapper * an action for dam- 
ages was brought in a court of New Hampshire under the employ- 
ers’ liability provisions of the Employers’ Liability and Workmen’s 
Compensation Act * of that state to recover for the death of Leon 
Clapper, which the plaintiff claimed was due to his employer’s 
negligence. The case was removed to the federal court on the 
ground of diversity of citizenship; the defendant company being 
a citizen and resident of Vermont and the plaintiff administratrix, 
a citizen and resident of New Hampshire. The company had its 
principal place of business in Vermont with lines extending into 
New Hampshire, and Leon Clapper, a resident of Vermont, was 
employed by it there as a lineman for emergency service in either 
state. In the course of his duties, he was sent to restore some 
burned-out fuses at a substation in New Hampshire, and while 
doing so was killed. The company, invoking the full faith and 
credit clause of the Federal Constitution, set up as a special defense 
that the action was barred by provisions of the Vermont Compen- 
sation Act. It contended that the contract of employment had 
been entered into in Vermont, where both parties to it then and at 
all times thereafter resided, and that the Vermont Act had been 
accepted by both employer and employee as a term of the contract. 

The Vermont statute stipulates that employers and workmen 
may agree that the remedies there provided will be exclusive for 
injuries received outside the state in accidents arising out of and 





* The brief comments which this article sets forth will appear in substance in a 
treatise now in preparation by the author. 

1 286 U.S. 145 (1932), Notes (1932) 46 Harv. L. Rev. 291, (1932) 11 N.C. L. 
Rev. 116, (1932) 19 VA. L. Rev. 64, (1932) 42 YALE L. J. 115; (1933) 27 ILL. 
L. Rev. 573. To the same effect is the earlier case of Scott v. White Eagle Oil & 
Ref. Co., 47 F.(2d) 615 (D. Kan. 1930). 

2 N. H. Pus. Laws (1926) c. 178, § 11. 
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in the course of employment, and that all contracts of employment 
shall be “‘ presumed to include such an agreement ’’,® unless before 
the accident one of the parties shall make an express statement in 
writing to the contrary.* Acceptance of the Act is declared to con- 
stitute a “surrender by the parties . . . of their rights to any 
other method, form or amount of compensation or determination 
thereof.” ° Neither the company nor Clapper filed a statement de- 
clining to accept any provision of the Vermont Act. 

The district court ruled that the action was properly brought 
under the laws of the state of New Hampshire. Finding the action 
to be based on a tort occurring in that state, it held that the Ver- 
mont Workmen’s Compensation Act could have no extraterritorial 
effect. The circuit court of appeals,® when the case was first before 
it, vacated the judgment of the district court. Ona rehearing the 
court reversed its former position, assigning as its reasons that its 
attention had been directed to the defendant’s express acceptance 
of the New Hampshire Act, and that “no contract made in Ver- 
mont purporting to release an employer from liability for future 
negligence ” could bar action in New Hampshire “ for an injury 


there sustained, and thus change the public policy of New Hamp- 


7 


shire.” * Circuit Judge Wilson who wrote the opinion of the court 
in its earlier decision, rendered a lengthy dissent. 

In the Supreme Court, it was decided that no action could be 
maintained in New Hampshire on account of the tort there com- 
mitted. Since the plaintiff was bound by the terms of the Vermont 
statute to refrain from suing elsewhere, it was reasoned, the Ver- 
mont court would have enjoined suit abroad, and hence the defend- 
ant had an equitable defense to the New Hampshire action. 
Speaking for the Court, Mr. Justice Brandeis said: 


“ The relation between Leon Clapper and the company was created by 
the law of Vermont; and as long as that relation persisted its incidents 
were properly subject to regulation there, for both Clapper and the com- 





8 Vr. Gen. Laws (1933) c. 264, § 6510. 

4 Id. § 6499. 

5 Id. § 6498. 

6 Bradford Elec. Light Co. v. Clapper, 51 F.(2d) 992 (C. C. A. 1st, 1931). 

7 Id. at 999-1000. The plaintiff’s brief before the Supreme Court dwelt upon 
the fact that the defendant had expressly accepted the New Hampshire Act, and 
that it specifically reserves to an injured person a tort action if he prefers it to the 
compensation action. Brief for Respondent 13-19. 
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pany were at all times residents of Vermont; the company’s principal 
place of business was located there; the contract of employment was 
made there; and the employee’s duties required him to go into New 
Hampshire only for temporary and specific purposes, in response to 
orders given him at the Vermont office. The mere recognition by the 
courts of one state that parties by their conduct have subjected them- 
selves to certain obligations arising under the law of another state is not 
to be deemed an extraterritorial application of the law of the state creat- 
ing the obligation. . . . 

“ By requiring that, under the circumstances here presented, full faith 
and credit be given to the public act of Vermont, the Federal Constitu- 
tion prevents the employee or his representative from asserting in New 
Hampshire rights which would be denied him in the state of his residence 
and employment. A Vermont court could have enjoined Leon Clapper 
from suing the company in New Hampshire, to recover damages for an 
injury suffered there, just as it would have denied him the right to re- 
cover such damages in Vermont. . . . The rights created by the Ver- 
mont act are entitled to like protection when set up in New Hampshire 
by way of defense to the action brought there. If this were not so, and 
the employee or his representative were free to disregard the law of 
Vermont and his contract, the effectiveness of the Vermont act would be 
gravely impaired.” ® 


The Clapper case was distinguished in Ohio v. Chattanooga 
Boiler & Tank Co.,° on the ground that in the Clapper case the 
statute of Vermont excluded suit elsewhere, while in the Chat- 
tanooga case the statute, though expressed in substantially the 
same words, had been interpreted in its own state not to exclude 
action elsewhere. It is not entirely clear that the state court’s in- 
terpretation of its statute was quite what the Supreme Court be- 
lieved. The Tennessee court in the case cited *° decided only that 
action in Tennessee would be dismissed because the plaintiff had 
brought suit and recovered in Ohio. Curiously enough, Mr. Justice 
Brandeis in Young v. Masci,™ said: 


“ Liability for a tort depends upon the law of the place of the injury; 
and (apart from the effect of the full faith and credit clause, which is not 





8 286 U. S. at 158-59. 


® 289 U. S. 439 (1933). 
10 Tidwell v. Chattanooga Boiler & Tank Co., 163 Tenn. 420, 43 S. W.(2d) 221 


(1931), on rehearing, 163 Tenn. 648, 45 S. W.(2d) 528 (1932). 
11 289 U.S. 353 (1933). 
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here involved) agreements made elsewhere cannot curtail the power of 
a State to impose responsibility for injuries within its own borders. 
Compare Bradford Electric Light Co, v. Clapper... .”™” 


To reduce the Clapper case to lowest terms, the Vermont legis- 
lature says, your only remedy is under this Act unless you disclaim. 
The parties, both from Vermont, failed to disclaim. The law then 
entered into and became part of their relation. An accident hap- 
pened abroad. The court of the state of injury was barred because 
it must give full faith and credit to a foreign statute which could 
have no direct effect in the state of injury; in other words, the 
statute could not directly accomplish the result proposed, but in 
connection with the full faith and credit clause it could go further 
than it could have gone without that clause. The full faith and 
credit which by the Constitution must be given to the public acts 
of a sister state does indeed include credit to statutes, but it is of 
course to statutes only so far as they may constitutionally extend. 
It is begging the question to say that full faith and credit must be 
given to the Vermont statute without determining whether the 
Vermont statute extends so far as to prevent New Hampshire from 
giving a right of action for a tort committed in New Hampshire. 
Once we grant that the jurisdiction over the act done in New Hamp- 
shire is in New Hampshire alone and that, if New Hampshire 
chooses to base a tort action upon it, it is within her power to do 
so, we have answered the full faith and credit contention in the 
negative. If it is within the jurisdiction of New Hampshire to deal 
with an act in New Hampshire, it is outside the jurisdiction of Ver- 
mont to deal with the same act. It is of course true that a Vermont 
law may give compensation in Vermont for an act done outside if 
that is based upon contractual relation established in Vermont. 
But it is a far different thing to say that Vermont may prevent New 
Hampshire from giving to a New Hampshire act that legal effect 
which the New Hampshire law extends to it. 

In short, the decision of the Court in the Clapper case amounts 
to saying that a contract made in one state can change the law of 
another state; for it is only because the parties made a contract in 
the other state that effect is given by the Court to the Vermont 
act. And after all, the contract was a purely fictitious one. 





12 289 U.S. at 258. 
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Professor William H. Hastie, in a masterly analysis of the 
case,** has pointed out that with respect to the applications of the 
full faith and credit clause the decision is entirely opposed to 
Pennsylvania v. Hughes,* and Kryger v. Wilson.’ And with 
Spencer Kellogg & Sons v. Hicks ** he draws a precise parallel to 
the Clapper case. Upon the basis of these decisions he makes this 
generalization: “It is only where the foreign state whose law is 
ignored has legislative jurisdiction in the premises and at the same 
time the forum lacks such legislative jurisdiction that the applica- 
tion of the local law can be unconstitutional.” ** 

It is a little difficult to say how far the opinion in the Clapper 
case is meant to go. We have the statement that limits it in Ohio v. 
Chattanooga Boiler & Tank Co. But the main thesis will be hard 
to get away from. It seems that almost every result of the appli- 
cation of the conflict of laws in ordinary life might conceivably be 
reversed by this provision. 

What will be, for instance, the effect upon the divorce cases? 
When a divorced party, ordered by the state that granted the di- 
vorce not to marry again, steps into another state and marries, this 
marriage in the ordinary case is perfectly good. Suppose, however, 
there is a statute in the state of divorce which says that whoever 
comes into our courts for divorce-accepts all the provisions of this 
act, including a provision that the guilty party shall not marry for 
ten years. Would this statute be given full faith and credit in every 
state of the Union? For if so, it would prevent what is rather a 
scandal, that is, the divorced party avoiding the injunction not to 
marry by stepping into the next state and there marrying. Or 
suppose state X provides that anyone who accepts incorporation 
under its act shall bring all suits during the continuance of the 
corporation in the state of incorporation. The A company accepts 
incorporation under the act. It does business in another state and 
incurs obligations there. The ordinary rule is that it must submit 
to a suit growing out of those obligations in the state where they 
were incurred. Does full faith and credit require that state to yield 





18 Workmen’s Compensation, A Proving Ground of Common Law and Constitu- 
tional Limitations Upon Legislative Jurisdictign (Unpublished thesis in the Harvard 
Law School Library, 1933). 

14 y91 U.S. 477 (1903). 16 285 U.S. 502 (1932). 

15 242 U.S. 171 (1916). 17 Hastie, supra note 13, at 130. 
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its law to that of the state of incorporation on the ground that it 
must give full faith and credit to the statute? If so, suppose the 
state in which the corporation does business has a statute declaring 
that if any foreign corporation does business in the state all suits 
against it must be brought there and it must submit to the action. 
Does this result in a conflict of constitutional claims for full faith 
and credit? It may be urged that the second act would be uncon- 
stitutional. So would the first be under the same interpretation. 
It is just as unconstitutional, it is believed, to oust the state of in- 
corporation of its jurisdiction as it would be to oust the second 
state, the state of incidence of the cause of action. 

In short, one may follow this line of thought into any branch of 
the conflict of laws. It is unnecessary to multiply examples. If the 
Clapper case is to stand, it will become a race of diligence between 
states to get in the first statute. 

One must not forget that in the decision a point is made of the 
fact that both parties were domiciliaries of Vermont. Can it be 
possible that this is thought to be of importance? It was probably 
mentioned only to forestall an objection that one state was dealing 
harshly with the domiciliary of another, but it is submitted that 
the domicil of the parties can have no bearing on the commission 
of their torts or upon their contractual relations. 

The economic urge which led the employer to carry this case to 
the highest court is undoubtedly the desire to escape a second in- 
surance premium. If the employer may by one contract of insur- 
ance cover all possible losses, it is no doubt to his interest to do so. 
This may be a reason which will lead the courts to maintain the 
decision in the Clapper case, while denying its implications. It is 
submitted that apart from insurance cases — which in fact have 
furnished most of the cases for the application of the full faith and 
credit clause to statutes — the doctrine of the Clapper case will not 
be enforced. If this is so, the decision will have done no great 
harm. 

The second case in which Mr. Justice Brandeis has surprised us 
by his ruling on a point of jurisdiction is Young v. Masci.* The 
defendant, living in New Jersey, lent his car to a friend to drive into 
New York. The friend drove it into New York and there injured 





18 289 U. S. 253 (1933), (1933) 47 Harv. L. Rev. 349. 





626 HARVARD LAW REVIEW [Vol. 48 


a person with the car. The law of New York provided for the lia- 
bility of the owner of a motor vehicle “ for death or injuries to 
person or property resulting from negligence in the operation of 
such motor vehicle . . . , in the business of such owner or other- 
wise, by any person legally using or operating the same with per- 
mission, express or implied, of such owner.” *® The person injured 
brought an action in New Jersey for the injury, and the New Jersey 
court allowed him damages.”° The defendant appealed to the Su- 
preme Court of the United States on the ground that the applica- 
tion of the statute to the absent New Jersey owner violated the due 
process clause of the Fourteenth Amendment. The Court decided 
that the New Jersey owner was rightly held liable. The line of 
reasoning appears to be this. (1) Liability for a tort depends 
upon the place of the injury — apart from Bradford Elec. Light 
Co. v. Clapper. (2) When the defendant gave permission to 
drive his car to New York, he subjected himself to the legal conse- 
quences imposed by that state upon the bailee’s negligent driving 
“as fully as if he had stood in the relation of master to servant.” 
By setting in motion in one state the means by which injury is in- 
flicted in another, a person “ may, consistently with the due proc- 
ess clause, be made liable for that injury whether the means em- 
ployed be a responsible agent or ‘an irresponsible instrument.” ** 
On this point Mr. Justice Brandeis cited cases of homicide, nui- 
sance, blasting, and negligent manufacture. (3) “ No good reason 
is suggested why, where there is permission to take the automobile 
into a State for use upon its highways, personal liability should not 
be imposed upon the owner in case of injury inflicted there by the 
driver’s negligence, regardless of the fact that the owner is a citi- 
zen and resident of another State.”** On this point he cited 
Thomas v. Matthiessen.” 

How far a man can be held for injuries he has proximately or 
remotely caused in another state is a very difficult question. In all 
the cases cited the injury had been committed either by the defend- 
ant himself or by someone who was doing business for the defend- 





19 N. Y. Ven. & Tr. Law (1929) § 59. 

20 Masci v. Young, 109 N. J. L. 453, 162 Atl. 623 (1932). 
21 289 U. S. at 258. 

22 Td. at 260. 

23 232 U. S. 221 (1914). 
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ant and at his request. Here, the car was being operated entirely 
for the benefit of the bailee and not in any sense for the bailor. 

It is interesting to find the same question arising before the Su- 
preme Court of Canada.** A statute of Ontario made the owner 
of a car driven by another responsible in certain cases for injuries 
wrongly inflicted by the borrower. The defendant lent his car 
to another to drive into Ontario, and the borrower while in Ontario 
injured another. It was held that action would not lie against the 
defendant on this statute. In the course of his opinion Newcombe, 
J., speaking for the majority of the court, said, 


“ Moreover I am not satisfied that the defendant ever became subject 
to the Highway Traffic Act of Ontario. According to the plaintiff’s con- 
tention, that Act imposes upon the defendant a liability unknown to the 
common law of either province, although he was neither personally nor by 
his agent within the province of Ontario; and it is not easy to perceive 
that he had any point of contact with the Ontario law, unless it be by the 
lending of his car to Cochrane for a journey to Ontario; and, for myself, 
I confess it is difficult to understand why the defendant, by consenting to 
lend his motor vehicle to Cochrane for the latter’s journey to Arnprior 
thereby became subject to the local legislation of Ontario, and personally 
responsible for the offences and faults of the borrower in Ontario.” *° 


That the injury to the plaintiff in each of these cases was only a 
remote consequence of the act of the defendant in lending his car 
to a normal adult is as well settled on the authorities as anything 
can be. The placing of an instrument in the hands of a normal 
adult imposes the responsibility upon that adult and takes the re- 
sponsibility off the shoulders of the man who gave the instrument to 
him, according to all the cases, of which one may cite as an example 
Graves v. Johnson.” ‘There a dealer in intoxicating liquors in 
Massachusetts, where his act was lawful, sold liquor to a Maine 
man with the knowledge that the buyer was accustomed to sell 
liquor unlawfully in Maine. It was held that the dealer did not 
participate in the criminal sale in Maine. 

Since the United States Supreme Court treated as unimportant 
the fact that the car was bailed to the driver, it might be contended 
that the Court would have held the New York law equally appli- 

24 O’Connor and Boyd v. Wray, [1930] S. C. R. 231. 


25 Td. at 247. 
26 179 Mass. 53, 60 N. E. 383 (1901). 
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cable to the case had the car even been stolen from the owner, or 
if the defendant had sued the New Jersey seller of the car. 

The fact that one who is only a remote cause of an action in 
another state is for the first time held responsible for it, is never- 
theless not an altogether unexpected or a shocking thing. As long 
ago as a meeting of the advisers on the Restatement of the Con- 
flict of Laws of the American Law Institute, the question was raised 
and fully discussed whether a man might not be responsible for the 
remote and unintended consequences of an act done by him in an- 
other state. Opinion was fairly divided on the problem at that 
time. But the remote consequences of an act rise up so far in its 
past as to make the imposing of liability for unintended and re- 
mote consequences a dangerous field to enter upon. If a person 
who is in one state a remote cause of an event in another is to be 
held responsible to the law of the state where the event occurred, 
a very wide door is open for one state to impose its law upon per- 
sons acting in other states. How far are wetogo? There must be 
some limit, or else the father of a child might be made responsible 
for whatever the child did anywhere in the world. It is believed 
that the Court does not mean to go this far, and that the broad 


principle which seems to be laid down in Young v. Masci will be 
restricted to situations in which the defendant puts an instrument 
in the hands of another who, as he knows, is to use it in another 
state. If the new doctrine is accepted, its limitations will have to 
be carefully worked out, step by step, until we have attained a 
sufficient body of authority on the matter to make its application 
secure and safe. 


Joseph H. Beale. 
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THE DECISIONS OF THE NATIONAL LABOR RELATIONS Boarp.' — The 
interpretation by the National Labor Relations Board of Section 7(a) 
of the National Industrial Recovery Act * has yielded a unique, body of 
authority on peacetime regulation of labor relations. An appraisal 
of the decisions as a more or less coherent system must not, of course, 
mistake the printed rule for the rule in action. Especially is the prac- 
tical effect of the decisions dependent upon adequate enforcement, and 
existing sanctions and methods of enforcement have proved of doubtful 
efficacy.* However, subject to this qualification, analysis may profit- 
ably be attempted of the doctrines which have begun to take shape 
under the Board’s efforts. Though the existing statutes be held uncon- 
stitutional, the accomplishments of the present Board should prove a 
valuable guide for the future efforts at such regulation which the nation 
or the states seem likely to pursue, even at the necessity of constitutional 
amendments.* 


COLLECTIVE BARGAINING 


The Employer's Duty to Bargain. The words of Section 7(a) de- 
claring the “right to . . . bargain collectively ” do not make clear the 
extent of the employer’s duty implied in the reciprocal connotation of 
“bargain”. The Wagner Board, however, early discountenanced a 
prevalent notion that the duty, if any, does not extend beyond receiving 
representatives and hearing their demands.° That Board’s premise, that 





1 The National Labor Relations Board was created by Executive Order No. 
6763, June 29, 1934, pursuant to Public Resolution 44, 48 Stat. 1183, 15 U.S.C. A. 
§§ 7o02za—-702f (1934). The same Executive, Order abolished the National Labor 
Board (Wagner Board), appointed by the President on Aug. 5, 1933. Cf. 1 NLB 
at v. Under § 5 of the Resolution, the present Board will cease to exist “on June 
16, 1935, or sooner if the President . . . or the Congress shall . . . declare that the 
emergency .. . has ended.” 

Only decisions handed down before Jan. 1, 1935, through Press Release No. 248, 
are included in this Note. Decisions of the National Labor Board, and decisions of 
the National Labor Relations Board before Dec. 1, 1934, are cited to the page num- 
bers in the pamphlets issued by the government printing office, herein abbreviated 
“NLB” and “ NLRB” respectively. Cases decided by the National Labor Rela- 
tions Board after Dec. 1, 1934, are cited by case numbers, with press release numbers 
in parentheses. Petroleum Labor Policy Board cases are distinguished by inserting 
“PLPB ” before the case number; and the press release number is that of the Pe- 
troleum Administrative Board series. For expediency, the vocabulary and forms 
normally applied to the judgments and decrees of courts are adhered to in this 
Note. 

2 48 Stat. 198, 15 U. S. C. A. § 707(a) (1933). 

3 In 58 of the 70 decisions rendered by the Board through Dec. 8, 1934, viola- 
tions were found and compliance was required. Compliance was obtained in 18 
of these 58 cases, and eight others were still pending. Of the remaining 32 cases, 
in which compliance was refused, 16 were referred to the NRA and the Department 
of Justice, and 14 to the NRA only. (Information supplied by Research Director 
of National Labor Relations Board.) 

4 The constitutionality of § 7(a) is not discussed in this Note, except in relation 
to problems of statutory construction. The text of a proposed Amendment to the 
Constitution, granting to Congress the power to control conditions of labor (S. J. 3, 
74th Cong., rst Sess.), is reprinted in 2 U. S. L. Week, Jan. 8, 1935, at 428. 

5 Matter of S. Dresner & Son, 1 NLB 26, Jan. 31, 1934; Matter of Connecticut 
Coke Co., 2 NLB 88, June 30, 1934. 
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the objective of the statute is the formation of binding agreements,® has 
been adopted by the present Board,’ and with it a definition of the duty 
in terms of the object. The employer is bound when requested to 
“ recognize and deal with ” * employee representatives, whether or not 
they are themselves employed.® Moreover, though there is no duty to 
make any particular contract,'° the employer must negotiate actively and 
in good faith, “ match . . . proposals, if unacceptable, with counter- 
proposals; and . . . make every reasonable effort to reach an agree- 
ment.” ** A “binding contract ” ’* stabilizing for a stated period the 





6 See Matter of Hall Baking Co., 1 NLB 83, March 8, 1934; Matter of National 
Aniline & Chem. Co., 2 NLB 38, 39, May 25, 1934. 

7 See Matter of Houde Engineering Corp., 1 NLRB 35, Aug. 30, 1934. 

8 Enforcement stipulations regularly use this form, adding the name of the 
chosen union. £.g., Matter of Danbury & Bethel Fur Co., 1 NLRB 195, 200, 
Nov. 22, 1934. Whether this constitutes “ union recognition ” is chiefly a matter 
of definition, but seemingly the Board so regards it. See Matter of North Carolina 
Granite Corp., 1 NLRB 8g, Sept. 24, 1934; Matter of Eagle Rubber Co., 1 NLRB 
155, 157, Nov. 8, 1934; cf. Matter of Century Elec. Co., 1 NLRB 79, 80, Sept. 17, 
1934. . But cf. Matter of H. C. Frick Coke Co., 1 NLB 44, 48, Jan. 19, 1934. 

® Matter of Johnson Bronze Co., 1 NLRB 105, Oct. 3, 1934; cf. Matter of Na- 
tional Lock Co., 1 NLB 15, 19, Feb. 21,.1934. The War Labor Board often de- 
clared a similar duty to bargain collectively, but the employer was required to deal 
with outside representatives only if he had previously done so. See Gregg, The 
National War Labor Board (1919) 33 Harv. L. REv. 39, 61. The largest unit with 
which an employer may be compelled to bargain collectively is his own group of 
employees. Matter of Hildinger-Bishop Co., 1 NLRB 127, Oct. 25, 1934; cf. Pub- 
lic Resolution 44, 48 Star. 1183, 15 U. S. C. A. § 7o2b (1934) (“any of the em- 
ployees of any employer”). But cf. Matter of Boston Upholstery Cos., No. 209, 
Dec. 22, 1934 (238). 

10 See Matter of Atlanta Hosiery Mills, 1 NLRB 144, 146, Nov. 5, 1934; cf. 
Matter of Hall Baking Co., 1 NLB 83, March 8, 1934; NRA Release No. 463, 
Aug. 23, 1933; NRA Release No. 1255, Oct. 19, 1933. 

11 Matter of Houde Engineering Corp., 1 NLRB 35, Aug. 30, 1934; cf. Matter 
of Ely & Walker Dry Goods Co., 1 NLRB 94, Sept. 25, 1934; Matter of National 
Aniline & Chem. Co., 1 NLRB 114, Oct. 3, 1934; Matter of Atlanta Hosiery Mills, 
1 NLRB 144, Nov. 5, 1934. Section 5(2) of the original draft of the Wagner Labor 
Disputes Bill declared it an unfair labor practice “to refuse to recognize and/or 
deal with representatives . . . , or to fail to exert every reasonable effort to make 
and maintain agreements”. 78 Conc. REc. 3444 (1934); cf. 48 Srat. 1186, 45 
U. S. C. A. $152 (1934) (amendment to Railway Labor Act); NRA Release No. 
3842, March 15, 1934. This provision was omitted in the draft reported by the 
committee. N. Y. Times, May 27, 1934, $1, at 24. 

If the imposition of this duty were held to restrict the employer’s “ free- 
dom of contract ” in violation of the Constitution, it might be argued that under 
an established rule of construction, § 7(a) should not be so interpreted. But such 
a duty would seem so integral to the purposes of the section as to preclude this 
saving construction. 

12 See, e.g., Matter of National Aniline & Chem. Co., 1 NLRB 114, 116, Oct. 
3, 1934. This and numerous similar statements apparently assume that the con- 
tracts will be enforceable at law or in.equity, but existing case law is not conclu- 
sive on this point. See note 62, infra. 

The Board has intimated that a written contract is not mandatory, but that 
in view of the impracticability of an oral contract, a refusal to join in a written 
contract may be evidence of a denial of collective bargaining. See Matter of Na- 
tional Aniline & Chem. Co., supra, at 116. Cf. Matter of Pierson Mfg. Co., 1 NLB 
53, Dec. 28, 1933; Matter of Harriman Hosiery Mills, 1 NLB 68, Jan. 10, 1934. 
For the form of naming parties to a contract negotiated by a union, see Matter 
of Hall Baking Co., 1 NLB 83, March 8, 1934; cf. Matter of Philadelphia Bakery 
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primary terms of employment ** must be the objective of employer and 
employees alike.1* And the employer must seek any modification by 
collective bargaining,’ although if the effort fails, a mere breach of the 
contract is not necessarily a violation of the statute.*® 

The Majority Rule. The major conflict, however, has arisen in de- 
termining whether, when a majority or plurality of “ employees ” has 
designated a particular representative, minority groups or individuals, 
or their representatives, may bargain for separate contracts. In Matter 
of Houde Engineering Corp.,\" an election had been held among all the 
employees of the plant, and the complainant union had been chosen in 
preference to an intra-company organization by a majority of 63 per 
cent of those voting and about 51 per cent of those eligible to partici- 
pate.** Thereafter the management met regularly with the union, and 
company union committees in separate sessions. Only one matter of 
general importance was ever discussed, and in this case negotiations 
were entirely with the latter committee without consultation with the 
former. On the union’s complaint the Board held that the organization 
selected by the majority must be recognized as the exclusive bargain- 
ing agency for all the employees,’® and that negotiation with the minor- 
ity committee constituted a violation of Section 7(a).?° In other cases 





Cos., 1 NLB 29, 30, Dec. 22, 1933; Matter of H. C. Frick Coke Co., 1 NLB 44, 47, 
Jan. 19, 1934. 

13 As to the proper subjects for collective bargaining, see Matter of Houde 
Engineering Corp., 1 NLRB 35, 38, Aug. 30, 1934; Matter of Eagle Rubber Co., 
x NLRB 155, 157, Nov. 8, 1934; Matter of Shuster Gaio Corp., No. 206, at 2, 
Dec. 22, 1934 (244). 

14 Mere assent to demands is insufficient, where the duration of the undertaking 
is not specified. Matter of National Aniline & Chem. Co., 1 NLRB 114, Oct. 3, 
1934; Matter of Atlanta Hosiery Mills, 1 NLRB 144, Nov. 5, 1934. 

15 Matter of Chicago Defender, Inc., 1 NLRB 119, Oct. 20, 1934. The contract 
may likewise provide for flexibility by a clause permitting readjustments by either 
party. See Matter of Atlanta Hosiery Mills, 1 NLRB 144, 146, Nov. 5, 1934. 

16 Matter of Glabman Bros., Inc., 1 NLRB 159, Nov. 8, 1934; see Matter of 
Chicago Defender, Inc., 1 NLRB 119, 121, Oct. 20, 1934. But repeated breaches 
may be evidence that the negotiations were conducted in bad faith. See Matter of 
Glabman Bros., Inc., supra. Cf. note 11, supra. ; 

The enforcement stipulation in collective bargaining cases normally requires, as 
a condition of retaining the Blue Eagle, that the company notify the Board that it 
recognizes and will negotiate with its employees’ representatives. Matter of Guide 
Lamp Corp., 1 NLRB 47, Sept. 4, 1934; Matter of North Carolina Granite Corp., 
1 NLRB 89, Sept. 24, 1934. But cf. Matter of Boston Upholstery Cos., No. 209, 
Dec. 22, 1934 (238) ; see note 169, infra. Under special circumstances, where denial 
of the right of collective bargaining results indirectly in dismissals, reinstatement 
may be ordered. Matter of Chicago Defender, Inc., supra; Matter of Hildinger- 
Bishop Co., 1 NLRB 127, Oct. 25, 1934. 

17 y NLRB 35, Aug. 30, 1934, (1934) 34 Cot. L. Rev. 1362. 

18 Ballots for the union numbered 1105; for the intra-company association, 
647; “ about 400 ” employees failed to vote. 

19 Conversely, the contract negotiated by representatives of the majority must 
apply to all employees in the unit. Matter of Denver Tramway Corp., 1 NLB 64, 
March 1, 1934; cf. Matter of Houde Engineering Corp., 1 NLRB 35, 44, Aug. 30, 
1934; Matter of Los Angeles Ry. Corp., No. 169, at 2, Dec. 22, 1934 (240). 

20 Accord: Matter of Guide Lamp Corp., 1 NLRB 47, Sept. 4, 1934; Matter 
of North Carolina Granite Corp., 1 NLRB 809, Sept. 24, 1934; Matter of Columbian 
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the Board has held that making or attempting to make contracts with 
individual employees after representatives of the majority have opened 
negotiations ** for a collective agreement is equally forbidden as inter- 
ference.2?. But although minorities and individuals are prohibited from 
effecting separate contracts regarding the conditions of employment, 
they still enjoy “the right to present grievances, to confer with their 
employers, or to associate themselves and act for mutual aid or pro- 
tection.” 7° 

Since the majority rule presupposes the existence of a bargaining unit, 
the meaning and effect of the rule depend upon the selection of the 
agency to designate the unit.2* To lodge this power with the employer 
would invite almost unlimited abuse.*° If the employees themselves 
made the final decision, the majority rule would be practically unim- 
portant, for this could mean only that any group of employees might 
constitute themselves a unit.?® At least in its practice, the Board seems 
definitely committed to the rule that in the event of conflict the de- 
termination rests with it.*? 





Steel Tank Co., 1 NLRB 99, Oct. 1, 1934 (immaterial that minority refrained en- 
tirely from voting) ; Matter of Los Angeles Ry. Corp., No. 169, Dec. 22, 1934 (240). 
The ballot used in Board elections frequently states the majority rule. See Mat- 
ter of Columbian Steel Tank Co., supra; Functions of the National Labor Relations 
Board and the Regional Labor Boards, Oct. 12, 1934 (178), at iv. 

In a proceeding against the Houde Corporation now pending in the District 
Court for the Western District of New York, the government is seeking a man- 
datory injunction to compel collective bargaining exclusively with representatives 
of the majority of the company’s employees. See N. Y. Times, Dec. 1, 1934, at 1; 
NLRB Release No. 218 (text of bill of complaint). 

21 A dictum in the Houde case leaves open the question of minority rights 
where the majority representatives have taken no steps toward collective bargain- 
ing. Matter of Houde Engineering Corp., 1 NLRB 35, 44, Aug. 30, 1934. No case 
has held it improper to bargain with individuals or minority groups in such a 
situation. ; 

22 Matter of Edw. F. Caldwell & Co., 1 NLRB 12, Aug. 9, 1934; Matter of 
Columbian Iron Works Co., 1 NLRB 152, Nov. 8, 1934. 

23 Matter of Houde Engineering Corp., 1 NLRB 35, 43, Aug. 30, 1934, quoting 
from § 3 of Executive Order No. 6751, June 28, 1934. An identical provision ap- 
pears in § 5 of Executive Order No. 6858, Sept. 26, 1934, creating the Textile Labor 
Board. Cf. Matter of Kohler Co., 1 NLRB 72, 76, Sept. 15, 1934. But cf. Execu- 
tive Order No. 6580, Feb. 1, 1934; see Matter of Denver Tramway Corp., 1 NLB 
64, March 1, 1934. 

24 The question is raised, but left unanswered, by a dictum in the Houde case. 
See Matter of Houde Engineering Corp., 1 NLRB 35, 44, Aug. 30, 1934. 

25 For an example of the situation where the minority might be permitted or de- 
nied its chosen form of representation at will by gerrymandering units, see Matter 
of Ely & Walker Dry Goods Co., 1 NLRB 94, Sept. 25, 1934: 

26 Mr. Richberg has repeatedly insisted that the Houde case means no more 
than this. See U. S. News, Oct. 8, 1934, at 664; id., Nov. 26, 1934, at 13. 

27 See cases cited notes 28-35, infra. However, the Wagner Board clearly 
stated in one opinion that the units should be determined by the employees them- 
selves. See Matter of Budd Mfg. Co., 1 NLB 58, 61, Dec. 14, 1933. There are 
some suggestions of the same rule in decisions of the present Board; but they ap- 
parently mean only that serious consideration is given to the desire of a petitioning 
group where the remainder of the employees have manifested no desire to bargain 
collectively. See Matter of Ely & Walker Dry Goods Co., 1 NLRB 94, 97, Sept. 25, 
1934; Matter of Gordon Baking Co., 1 NLRB 102, 103, Oct. 3, 1934; Matter of 
Acme Machine Products Co., No. 137, at 3, Dec. 29, 1934 (247). 
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The desideratum is a grouping of those employees whose demands 
will be substantially alike, and whose competition in offering essentially 
similar services would be most destructive if individual bargaining were 
practiced. Ordinarily there could be no serious question as to the 
proper unit. But the varieties of structure and organization among 
established unions and the multitude of jurisdictional disputes in the 
ranks of organized labor sufficiently indicate that “‘ the appropriate bar- 
gaining unit ” is not definable as an absolute concept. And the difficul- 
ties are accentuated by the extension of collective bargaining into new 
industries where no habits or traditions furnish the clue.** Although 
generalization is virtually impossible, the claim that a unit is appropriate 
has been tested by three principal criteria: (1) the extent to which the 
result of the group’s efforts is the finished product or service sold by 
the enterprise; °° (2) the degree to which the group is separately dealt 
with for other purposes, such as management and supervision,*° routine 
employment contacts,** accounting,®? and existing plans for collective 
bargaining; ** (3) the extent to which its members are engaged in a 
distinct occupation, such that in common contemplation or labor tra- 
dition they constitute a craft,** and in practice are not interchanged 
with workers of other groups.*® 

Since the determination of the qualified representatives thus often 
depends upon the Board’s designation of units, it might seem that the 
employer’s duty to bargain collectively should arise only after the unit 
has been defined. But in at least one case the Board’s decision as to 
the unit was the basis of a finding that the statute had previously been 





28 In the only case which was presented to both the Wagner Board and its suc- 
cessor, contrary conclusions were reached. Compare Matter of Gordon Baking 
Co., 1 NLRB 102, Oct. 3, 1934, with Matter of Gordon Baking Co., 2 NLB 53, 
June 19, 1934. 

29 Cf. Matter of Tubize-Chatillon Co., 1 NLRB 30, Aug. 23, 1934; Matter of 
United Dry Docks Inc., 1 NLRB 150, Nov. 6, 1934. In the latter case the Board 
also considered the large number of units with which the employer might have to 
deal if separate bargaining were required. 

80 Cf. Matter of Gordon Baking Co., 1 NLRB 102, Oct. 3, 1934; Matter of 
Board of St. Ry. Comm’rs, 1 NLRB 123, Oct. 24, 1934. 

81 Cf. Matter of Tubize-Chatillon Co., 1 NLRB 30, Aug. 23, 1934; Matter of 
Gordon Baking Co., 1 NLRB 102, Oct. 3, 1934. 

82 Cf. Matter of Gordon Baking Co., 1 NLRB 102, Oct. 3, 1934. 

88 Cf, Matter of Board of St. Ry. Comm’rs, 1 NLRB 123, Oct. 24, 1934; Mat- 
ter of United Dry Docks Inc., 1 NLRB 150, Nov. 6, 1934. A long-standing prac- 
tice in this respect is regarded as creating “a distinct presumption against the claim 
of a suddenly emerging minority group”. See Matter of Board of St. Ry. Comm’rs, 
supra, at 124. 

84 Cf. Matter of Board of St. Ry. Comm’rs, 1 NLRB 123, Oct. 24, 1934. 
“Craft or class” division is contemplated in the Railway Labor Act. 48 Srar. 
1186, 45 U. S.C. A. § 152 (1934). 

85 Cf. Matter of Tubize-Chatillon Co., 1 NLRB 30, Aug. 23, 1934; Matter of 
Gordon Baking Co., 1 NLRB 102, Oct. 3, 1934. 

It is not unlikely that the Board will be compelled to develop a new technique 
for dealing with this problem, which requires close familiarity with minute details 
of the operation of particular plants. Thus, in Matter of Tubize-Chatillon Co., 
supra, a special investigator was sent to study the plant at close range. The advan- 
tageous position of the regional boards might well be utilized for this purpose. 
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violated by a refusal to bargain collectively.** The employer must deal 
only with those claiming to represent the majority of a proper unit, or 
suffer the consequences of a violation of the statute if their claim is 
eventually upheld.*” 

Section 7(a) grants to “‘ employees ” the right of collective bargain- 
ing in such general terms as to raise the question whether it should be 
interpreted to impose the majority rule.** The grant of the right to 
bargain collectively does not necessarily negative the right to bargain 
individually or in combination with a self-formed minority group; *° 
and it is arguable that such a right is expressly reserved by the phrase 
“ through representatives of their own choosing ”’, or in the declaration 
of policy of the federal anti-injunction statute.*° But the factual and 
legal setting of the Act, as well as the declared intention that the Presi- 
dent should “ afford every opportunity to employers and employees . . . 
to establish by mutual agreement, the standards ” ** as to terms of em- 
ployment, indicate that equalization of bargaining power was the ob- 
jective in granting the right to bargain collectively.** Hence, if the 
majority rule is essential for the maximum achievement of that pur- 
pose, Section 7(a), since it reasonably permits of such a construction, 
should be interpreted to require the rule. 

Moreover, Public Resolution 44 ** may fairly be construed to compel 
the same conclusion. The Resolution authorized the labor boards to 
“ order and conduct an election by a secret ballot of any of the em- 
ployees of any employer’ to determine representation for collective 
bargaining. Despite the ambiguous reference to “ any ” employees, 
the majority rule seems clearly indicated in the grant of the election 
power and the ancillary power of subpoena. An election would be 





86 Matter of Ely & Walker Dry Goods Co., 1 NLRB 94, Sept. 25, 1934. But 
the holding is weakened by the fact that, in rejecting the company’s contention 
as to the proper unit, the Board implies that units may be fixed by the employees. 
But see note 27, supra. 

87 In several cases in which the question of units was not specifically raised, the 
Board has found violations of the majority rule although there had been no prior 
determination of units. #.g., Matter of Columbian Iron Works Co., 1 NLRB 152, 
Nov. 8, 1934. But cf. Matter of Columbian Steel Tank Co., 1 NLRB 99, Oct. 1, 
1934. 

38 See Sargent, Majority Rule in Collective Bargaining Under Section 7(a) 
(1934) 29 Itt. L. Rev. 275, for an exhaustive presentation of the case against the 
majority rule. 

89 Cf. Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229, 250 (1917). 

40 47 Stat. 70, 29 U.S. C. A. § 102 (1932): “ Whereas . . . the individual un- 
organized worker is commonly helpless to exercise actual liberty of contract ... 
wherefore, though he should be free to decline to associate with his fellows, it is 
necessary that he have full freedom of association, self-organization, and designa- 
tion of representatives. . . .’ This passage, not discussed in the Houde case, is the 
basis of an elaborate argument by Sargent, supra note 38, at 287-89. But it would 
seem extremely doubtful that the word “ associate”? was intended to refer to the 
tenuous relationship of belonging to a collective bargaining unit. 

41 Section 7(b); cf. § 1 (declaration of policy). 

42 Cf. American Steel Foundries v. Tri-City Central Trades Council, 257 U. 8. 
184, 209 (1921). 

43 48 SraT. 1183, 15 U. S. C. A. §§ 702a-702f (1934). 
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meaningless if its result did not bind the minority, or if any group of 
employees could constitute themselves the electorate; and in the latter 
case the authorization to “ order” an election would be largely super- 
fluous.** Moreover, the purpose of the “secret ballot”, to prevent 
discrimination against union members, would be defeated if the mem- 
bership of majority and minority groups were known to the employer.*® 
Finally, the use of the singular, “ organization ”’, in the statement that 
elections will determine “ by what person or persons or organization [the 
employees] desire to be represented ” would seem to exclude the pos- 
sibility of proportional representation.*® 

The strongest argument against this interpretation of the Resolution 
is its legislative history. But no clear verdict against the majority rule, 
certainly none sufficient to overcome the implications of the Resolution, 
can be drawn from the fact that. the Resolution was substituted for 
the defunct Wagner Labor Disputes Bill; ** for the final draft of the 
latter, though authorizing the majority rule within each bargaining unit, 
apparently contemplated actual bargaining by a committee represent- 
ing all units in the enterprise in proportion to membership.** A more 
striking fact is that the 1934 amendments of the Railway Labor Act, 
enacted within two days of the Resolution; unmistakably spelled out 
the majority rule.*® The omission of a similar specific provision from 
the Resolution creates an inference of intent which cannot be entirely 
discounted by pointing out that the amended Railway Labor Act is 
throughout a more minutely drafted statute. Nevertheless, since the 
Resolution would be practically devoid of meaning unless it meant sub- 
stantially what the other Act has more meticulously declared, it cannot 
soundly be argued that the Resolution should be rendered meaningless 
because of its less perfect expression.*° 

However, the rule that an ambiguous statute shall be construed to 
uphold rather than deny its constitutionality would weigh against this 
conclusion if the majority rule were held unduly to limit “ freedom of 





44 Authority to make necessary orders to the employer is granted in the second 
paragraph of § 2. 

45 Cf. Matter of Houde Engineering Co., 1 NLB 87, March 8, 1934. 

46 The same conclusion was reached in the Houde case by the argument that 
divided counsels would defeat equalization of bargaining power. But the Board 
stated, presumably in deference to the President’s statement of March 26, 1934, 
infra note 58, that proportional representation is proper if agreed to by the parties. 
See Matter of Houde Engineering Corp., 1 NLRB 35, 39-40, Aug. 30, 1934. 

47 S. 2926, 73d Cong., 2d Sess. (1934). The original draft is reprinted in 78 
Conc. Rec. 3444 (1934); the draft reported by the Senate Committee appears 
in N. Y. Times, May 27, 1934, § 1, at 24. 

48 Section 10(a); compare § 207(a) of the original bill. Both drafts expressly 
conferred on the projected board the power to designate units, but the original 
bill did not specify the form of representation. 

49 48 Stat. 1185, 45 U.S.C. A. § 152 (1934). 

50 Insofar as the Resolution by necessary implication requires the majority 
rule, it confirms the similar conclusion as to § 7(a) by the statement that the aim 
of elections is “to insure the right. of employees to organize and to select their 
representatives for the purpose of collective bargaining as defined in section 7a”. 
(Italics inserted.) 
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contract ”.°t But the addition of the rule does not seem to involve any 
further curtailment of the employer’s freedom of contract than that 
embodied in the imposition of the duty to bargain collectively.** The 
language of some cases might indicate that the Fifth Amendment would 
be violated by the requirement that the individual employee’s contract 
must coincide with the collective agreement.®** But even in the absence 
of a collective contract, the individual employee’s freedom is ordinarily 
limited in fact to the choice between accepting and refusing the em- 
ployer’s own terms. Since he retains this right where the employer’s 
offer is limited to the terms of the collective contract, his loss of the 
theoretical possibility of gaining by individual bargaining better terms 
than the employer would offer if unhampered by a collective contract 
seems unsubstantial.** Indeed, if the collective agreement itself bound 
the employer to make no individual contract deviating therefrom, an 
inconsistent contract might constitute a tortious interference; °° if so, 
there would seem to be no legally recognized “ freedom of contract ” 
with which the majority rule would interfere. Furthermore, any weight 
given to the emergency character of the statute would tend to support 
the majority rule. 

Although adopted in substantially similar form by every important 
national board ever created for the continuing regulation of labor re- 
lations,°® the majority rule has produced acute conflict of opinion,*’ not 
the least notably in the ranks of the present Administration.°* The jus- 





51 See Sargent, supra note 38, at 290-92. 

52 See note 11, supra. 

53 See Adair v. United States, 208 U. S. 161, 172 (1908) ; Adkins v. Children’s 
Hospital, 261 U.S. 525, 545 (1923); cf. Chas. Wolff Packing Co. v. Court of Indus- 
trial Relations, 262 U.S. 522, 534 (1923). But see Holden v. Hardy, 169 U. S. 366, 
397 (1898). 

54 For the same reason, there would seem to be little substance in the argument 
against the majority rule based on §5 of the Recovery Act: “ Nothing in this 
Act, and no regulation thereunder, shall prevent an individual from pursuing the 
vocation of manual labor. . . .” 

55 Cf. Rice, Collective Labor Agreements in American Law (1931) 44 Harv. 
L. REv. 572, 605. 

56 War Labor Board: Bridgeport Case, Docket No. 132 (shop committees). 
But cf. Employees v. General Elec. Co., Docket No. 19. Railroad Labor Board: 
International Ass’n of Machinists v. Atchison, T. & S. F. Ry., Dec. No. 119, 2 
R. R. L. Bd. 87 (1921); Brotherhood v. Pennsylvania System, Dec. No. 220, 
2R. R. L. Bd. 216 (1921). National Labor Board: Matter of Denver Tramway 
Corp., 1 NLB 64, March 1, 1934; Matter of Real Silk Co., NRA Release No. 4647, 
April 27, 1934. Petroleum Labor Policy Board: Matter of Magnolia Petroleum 
Co., Certification, March 8, 1934; see Matter of Magnolia Petroleum Co., PLPB 
No. 2, at 2, Feb. 28, 1934 (82002). But cf. Matter of Texas Co., PLPB No. 6, 
May 15, 1934 (85090). And see Watkins, LaBor PROBLEMS AND LaBor Ap- 
MINISTRATION IN THE UNITED STATES DuRING THE WorRLD War (1919) 142 (Ship- 
building Labor Adjustment Board). 

57 See Drake Bakeries, Inc. v. Bowles, 31 Ohio N. P. (N. s.) 425, 430 (C. P. 
1934); Sargent, supra note 38; Lawrence, in U. S. News, Oct. 15, 1934, at 
684; Fed. Trade & Ind. Serv. (Prentice-Hall) par. 8395 (1934) (National Associa- 
tion of Manufacturers). 

58 Compare the following statements of the President and NRA officials: NRA 
Release No. 463, Aug. 23, 1933 (General Johnson and Mr. Richberg: individual 
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tification for the rule is its effectiveness in preventing loss of power from 
internecine competition. Moreover, no less real for being less clearly 
expressed, is the fact that organized labor desires the rule to combat the 
company union. Though the weapon is two-edged,°® the advantage 
in the present situation of trade union expansion is clearly with the 
outside union, which can proceed to organize a safe majority and then 
force the issue. The employer, on the other hand, will not be eager 
to press an election even when a company union victory is likely; and 
if he takes the initiative in recognizing a company union, he will almost 
certainly be found guilty of interference.® Moreover, the majority rule 
insures that the employer cannot break the power of a victorious union 
by favoring or dealing separately with a company union. But a union 
which loses an election, although handicapped by lost prestige, probably 
will be allowed to continue its efforts to gain a majority. 

Nevertheless, these tactical advantages will not justify the majority 
rule if it unduly curbs the individual will, or substantially restricts the 
measure of individual or minority group control over the terms of em- 
ployment. However, to denounce the majority rule as limiting the 
“ freedom of contract ” of the individual worker to the bare option of 
accepting or rejecting terms fixed by the collective contract is to over- 
look the practical worthlessness in most instances of the present theo- 
retical right to bargain for better terms than are offered by the employer 





bargaining proper); NRA Release No. 625, Sept. 4, 1933; Executive Order No. 
6580, Feb. 1, 1934 (providing for majority rule in National Labor Board elections; 
cf. NRA Release No. 3078, Feb. 1, 1934); NRA Release No. 3125, Feb. 4, 1934 
(General Johnson and Mr. Richberg, interpreting the above Executive Order as 
permitting minority groups and individuals to bargain separately); 1 U. S. L. 
Week, March 27, 1934, at 627 (President’s announcement of settlement of strike in 
automobile industry: bargaining committee with proportional representation of 
employee groups “ lives up to the principles of collective bargaining ”) ; U. S. News, 
Oct. 8, 1934, at 664 (Mr. Richberg, interpreting Houde decision as consistent with 
NRA Release No. 463, supra); id., Nov. 26, 1934, at 13 (same). Although the 
majority rule is not mentioned in the Executive Order creating the National Labor 
Relations Board, it is stated expressly, but in slightly different forms, in two Orders 
creating similar boards. Executive Order No. 6751, June 28, 1934 (National Steel 
Labor Relations Board); Executive Order No. 6858, Sept. 26, 1934 (National 
Textile Labor Relations Board) ; cf. Executive Order No. 6763, June 29, 1934. 

59 It has been suggested that the majority rule should operate only in favor 
of outside unions. See (1934) 3 Int. Jur. Ass’n Butt. No. 4, at 8. This claim was 
advanced by a union representing the minority in Matter of Real Silk Co., NRA 
Release No. 4647, April 27, 1934. But the American Federation of Labor has 
abandoned this view and apparently supports the majority rule in all cases. See 
24 A. F. of L., Weekly News Service No. 47, Nov. 24, 1934. And it is clear that 
the Board makes no exception in favor of outside unions. Matter of Knoxville Gray 
Eagle Marble Co., No. 146, Dec. 22, 1934 (242). 

60 See pp. 644-46, infra. Compare Functions of the National Labor Relations 
Board, etc., supra note 20, at 31, where regional boards are instructed: “ Requests 
by an employer for an election . . . or requests made by employees who have been 
prompted thereto by their employer, should not be entertained unless permission is 
secured from the National Labor Relations Board. This is to prevent any abuse 
of the election device by using it to forestall, obstruct, or defeat legitimate self- 
organization of employees.” 

61 See note 73, infra. 
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himself. And although the present embryonic state of the common law 
of collective bargaining leaves uncertain the contractual rights or lia- 
bilities arising under a collective agreement negotiated by majority 
representatives,®°’ it would seem, since the typical employment is by a 
mere contract at will, that whatever legal or economic sanctions may be 
available to enforce the collective contract will constitute a net gain. 
Likewise, if minority groups were suppressed, there would be a genu- 
ine danger that the removal of the curb of organized opposition within 
employee ranks would spell the development of a labor bureaucracy 
which, if it did not abuse its power at the expense of the employer or 
community, would tend to prefer its vested interests over the needs 
even of its own constituents. Clearly, the majority rule itself does not 
constitute such suppression, for it does not deny the minority the right 
to express their views to the representatives whom the election makes 
their own, and the Houde decision expressly limits the rule to cases 
where such representatives give due regard to minority interests.** It 
might be well for the Board to require some definite arrangement for 
preliminary meetings of all factions for the expression of views and the 
instruction of delegates,** but it is neither morally necessary nor prac- 
tically expedient to require that all be heard in direct bargaining ne- 
gotiations.*° Some provision will be necessary, however, to prevent 
the majority rule from operating to preserve artificially the balance of 
factional strength as of the time of the election,® particularly where 
two outside unions are the competing parties.** While too frequent 
elections within a given unit would cause an instability subversive of 
collective bargaining ®* and unfair to the employer,® elections should 
be possible at intervals sufficiently short so that representation will 





62 See Rice, supra note 55; Christenson, Legally Enforceable Interests in Ameri- 
can Labor Union Working Agreements (1933) 9 Inp. L. J. 69. But cf. Yazoo & 
M. V. Ry. v. Sideboard, 161 Miss. 4, 133 So. 669 (1931). Cf. Matter of Peoples 
Pharmacies Inc., 2 NLB 36, 37, May 23, 1934 (arbitration award). 

63 See Houde Engineering Corp., 1 NLRB 35, 44, Aug. 30, 1934. 

64 In Matter of Firestone Tire & Rubber Co., 1 NLRB 173, 176, Nov. 20, 1934, 
and Matter of B. F. Goodrich Co., 1 NLRB 181, 183, Nov. 20, 1934, the Board 
questions the appropriateness of existing employee representation plans as collec- 
tive bargaining agencies where no provisions were made for meetings of the entire 
employee groups. Meetings of union locals are cited in contrast. But the Board 
should perhaps require meetings open to all members of the unit, as distinguished 
from union meetings. 

65 But cf. Colonial Baking Co. v. Hatenbach, E. D. Tenn., Oct. 25, 1934, as 
discussed in (1934) 3 INT. Jur. Ass’n Butt. No. 5, at 6. 

66 The requirement that the collective contract must apply to all employees in 
the unit will have some corrective influence. See note 19, supra. Compare NRA 
Release No. 3063, Feb. 1, 1934, in which Senator Wagner denied that an election 
would place a “ governmental stamp of approval” on the winning union. 

87 Of 162 elections reported by the Wagner Board up to March, 1934, 20 in- 
volved rival unions. See NRA Release No. 3958, March 21, 1934. 

68 Cf. Matter of International Ass’n of Oil Field, etc. Workers, Local No. 284, 
PLPB No. 74, at 4, Dec. 12, 1934 (94055). 

69 Cf. (1934) 34 Cor. L. REv. 175. 
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mirror large-scale shifts of loyalty.*° Although this question has not 
yet been squarely presented, certain decisions manifest sound tendencies 
on the one hand to limit the maximum duration of collective contracts,” 
and on the other to refuse elections until the termination of such pe- 
riod." No case has dealt with the related problem of the extent of 
“interference ” permitted to a rival union after an election.”* 
Elections. Public Resolution 44, the first express legislative authori- 
zation of elections in the administration of Section 7(a),’* merely con- 
firmed what had become a routine technique of the Wagner Board and 
its regional boards.** And the generality of the Resolution left it to 
the present Board to continue and develop the administrative machin- 
ery set up by its predecessor.** The Resolution puts no limit on the 
ordering of an election save that it “ appear in the public interest ”’,”’ 





70 That the Board recognizes the possibility of successive elections is indicated 
in Matter of Kohler Co., 1 NLRB 72, 76, Sept. 15, 1934. 

71 In Matter of Real Silk Co., NRA Release No. 4647, April 27, 1934, the Wag- 
ner Board declared it improper for its agent to provide that elected representatives 
should continue to act for the duration of the Recovery Act. The Board recom- 
mended that the competing unions set the time limit, not to exceed one year. Cf. 
NRA Release No. 2202, Dec. 11, 1933. 

72 Cf. Matter of Cleveland Worsted Mills, 2 NLB 17, April 26, 1934; Matter 
of Omaha & Council Bluffs St. Ry., 1 NLRB 190, Nov. 20, 1934, aff’d on rehearing, 
No. 187, Dec. 20, 1934 (235) (arbitration award covering a period not yet elapsed). 
In Matter of Republic Steel Corp., 1 NLB 88, March 16, 1934, an election was 
ordered prior to the expiration of the terms of representatives elected under an em- 
ployee representation plan adopted three days before the effective date of § 7(a), 
on the ground that “an organization sponsored by the management prior to the 
enactment of the statute cannot impair the new rights conferred on the employees 
by the statute. .. .” 

78 Senator Wagner has said that after an election any union would continue to 
have the right to persuade workers to join. See NRA Release No. 3063, Feb. 1, 
1934. But cf. NRA Release No. 1255, Oct. 19, 1933. 

74 The earliest executive authorization was in Executive Order No. 6580, Feb. 1, 
1934. But cf. Executive Order No. 6511, Dec. 16, 1934. 

75 This Board’s first settlement, announced within a week after its creation, 
provided for an election. See NRA Release No. 285, Aug. 11, 1933. Before its 
dissolution the Board and its regional boards had together conducted 183 elections 
in 546 separate bargaining units. 

76 The normal procedure antecedent to an election order by the Board includes 
a hearing on the petition to determine the need for an election, the eligibility of 
voters, and the right of various organizations to appear on the ballot. Cf. Matter 
of Kohler Co., 1 NLRB 72, Sept. 15, 1934; Matter of B.: F. Goodrich Co., 1 NLRB 
181, Nov. 20, 1934. Occasionally, the hearing has been supplemented by sending a 
representative to survey the plant and confer with all parties. Cf. Matter of 
Tubize-Chatillon Co., 1 NLRB 30, Aug. 23, 1934. Regional boards have been 
instructed to order elections only where the employer consents or where his con- 
sent is unnecessary. See Functions of the National Labor Relations Board, etc., 
supra note 20, at 32. Cf. McNally v. Reynolds, 7 F. Supp. 112 (W. D. Wash. 
1934) (denying temporary injunction to restrain a regional board from conducting 
an election). For election rules and forms, see Functions of the National Labor 
Relations Board, etc., supra note 20, at 30-37, ii-vi. Counterparts in most respects 
may be found in various elections held by the Wagner Board. See, e.g., NRA Re- 
lease No. 1809, Nov. 20, 1933 (rules of election); NRA Release No. 2584, Jan. 5, 
1934 (form of ballot). 

*?7 Compare Executive Order No. 6580, Feb. 1, 1934, which restricted the 
Wagner Board’s power to cases where an election was requested by “ a substantial 
number (as defined in the discretion of the Board) of the employees. .. .” 
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a standard which has been only partially defined in the Board’s de- 
cisions.”* A petition for an election on behalf of some specific group or 
organization is ordinarily granted where there appears a substantial 
conflict as to the agency desired by the majority.*® Neither the pend- 
ency of a strike,®° nor the absence of all disorder or threats of strike,** 
has been regarded as sufficient ground for refusing an election. On the 
other hand, although a petition is not absolutely essential,** no election 
has ever been ordered in the absence of one, even where definite op- 
position had crystallized between competing organizations.** In sev- 
eral cases where the union’s representation of a majority was not chal- 
lenged until a company union had been introduced through employer 
interference, elections were not ordered on the ground that restoration 
of the status quo ante would settle the issue.** A similar conclusion 
was reached without explanation where the union had never attained a 
majority, so that a mere restoration of the previous situation would 
leave no one agency entitled to represent the entire unit.*° A wise 





78 The Board’s most extended discussion of the subject is in Matter of 
Omaha & Council Bluffs St. Ry., No. 187, Dec. 20, 1934 (235). 

79 E.g., Matter of Kohler Co., 1 NLRB 72, Sept. 15, 1934; Matter of Acme 
Machine Products Co., No. 137, Dec. 29, 1934 (247). Petitions have been denied 
only twice. Matter of United Dry Docks Inc., 1 NLRB 150, Nov. 6, 1934 (pro- 
posed unit found not appropriate for bargaining); Matter of Omaha & Council 
Bluffs St. Ry., 1 NLRB 190, Nov. 20, 1934, aff'd on rehearing, No. 187, Dec. 20, 
1934 (235) (petitioner’s contention that its authority to bargain was disputed 
found unsupported by the evidence). 

80 Matter of Kohler Co., 1 NLRB 72, Sept. 15, 1934; cf. NRA Release No. 
3952, March 21, 1934. But it is considered undesirable as a general rule to conduct 
an election during a strike. See Matter of Kohler Co., supra, at 75. 

81 Matter of Firestone Tire & Rubber Co., 1 NLRB 173, Nov. 20, 1934; Matter 
of B. F. Goodrich Co., 1 NLRB 181, Nov. 20, 1934; cf. Matter of Kaynee Co., 
No. 189, Dec. 15, 1934 (230). 

82 Cf. Matter of Davidson Transfer & Storage Co., 1 NLRB 55, 58, Sept. 8, 
1934; Functions of the National Labor Relations Board, etc., supra note 20, at 31. 
But in several cases the absence of a petition has been assigned as a reason for not 
ordering an election. See Matter of North Carolina Granite Corp., 1 NLRB 809, 
93, Sept. 24, 1934; Matter of Danbury & Bethel Fur Co., 1 NLRB 195, 199, Nov. 
22, 1934; cf. Matter of Ward Baking Co., No. 157, at 3, Dec. 20, 1934 (236) (re- 
versing recommendation of regional board). A petition by the employer is re- 
garded with suspicion and presumably would not normally be granted. See Func- 
tions of the National Labor Relations Board, etc., loc. cit. supra; cf. Matter of 
Danbury & Bethel Fur Co., supra, at 199. 

83 The Wagner Board appears to have been more ready to order elections on its 
own motion whenever there was a direct controversy or merely a finding that a 
company union had not been properly designated as bargaining agency. Cf. Matter 
of Brockton Shoe Manufacturers Ass’n, 1 NLB 21, Nov. 2, 1933; Matter of S. Dres- 
net & Son, 1 NLB 26, Jan. 31, 1934. However, this Board’s power was limited to 
cases of petitions, by Executive Order No. 6580, Feb. 1, 1934. Cf. Matter of Norge 
Corp., 1 NLB 82, March 29, 1934. 

84 Matter of North Carolina Granite Corp., 1 NLRB 89, Sept. 24, 1934 
(expressly distinguishing the situation from that in Matter of Kohler Co., supra 
note 79, and that in Matter of Davidson Transfer & Storage Co., infra note 85) ; 
Matter of Danbury & Bethel Fur Co., 1 NLRB 195, Nov. 22, 1934. 

85 Matter of Davidson Transfer & Storage Co., 1 NLRB 55, Sept. 8, 1934, 
distinguished in Matter of North Carolina Granite Corp., 1 NLRB 89, Sept. 24, 
1934; cf. Matter of Ely & Walker Dry Goods Co., 1 NLRB 94, Sept. 25, 19343 
Matter of National Aniline & Chem. Co., 1 NLRB 114, Oct. 3, 1934. An additional 
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policy to refrain from forcing the issue before the employees themselves 
have substantially affiliated with one group or the other apparently 
underlies this decision.*® 

The determination of the employees eligible to vote presents the most 
difficult problem in the conduct of elections, defying reduction to rule 
and necessitating instead ‘“‘a large measure of administrative discre- 
tion ”.87 In the typical case only the designation of the unit is re- 
quired.** But the problem may be complicated by rapid and violent 
variations in the size and personnel of a given unit, caused by seasonal 
fluctuations, layoffs of uncertain duration, or strikes. The results of 
an election can be as effectively controlled by padding election lists as 
by gerrymandering units. Wise and impartial judgment is, therefore, 
necessary to set the date as of which the roster of “ employees ” is to 
be determined. Most difficult of the cases was Matter of Kohler Co.,°° 
in which the election was ordered during a strike. The company sought 
to have the electorate determined by its payroll immediately prior to 
the strike.°° The union contended for a date ten months earlier, when 
the company had begun to reduce its force because of business condi- 





consideration in the Davidson case may have been that a previous election order 
had been withdrawn by the Wagner Board at the union’s request on the ground 
that the company was creating an atmosphere unfavorable to a fair election. 
Cf. Matter of Union Overall Mfg. Co., 2 NLB 29, May 16, 1934; Matter of Dan- 
bury & Bethel Fur Co., 1 NLRB 195, Nov. 22, 1934. 

86 As to the related problem of the frequency of elections in a given unit, see 
PP. 639-40, Supra. 

Even though a determination of majority representatives is deemed desirable, 
it is a general policy to avoid the cumbersome and costly election procedure where 
the suffrage of the majority is determinable by some other method, as by check- 
ing union lists against payrolls. See Functions of National Labor Relations Board, 
etc., supra note 20, at 30; cf. NRA Release No. 4118, March 29, 1934; Matter of 
Magnolia Petroleum Co., PLPB No. 2, at 2, Feb. 28, 1934 (82002); Matter of 
B/J Aircraft Corp., 1 NLB 55, 56, March 8, 1934. The Petroleum Labor Policy 
Board has made wide use of the latter method. E.g., Matter of Texas Co., PLPB 
No. 24, May 7, 1934 (89392); Matter of Empire Oil & Ref. Co., PLPB No. 33, 
May 21, 1934 (85956). 

87 See Matter of Kohler Co., 1 NLRB 72, 76, Sept. 15, 1934; cf. Functions of 
the National Labor Relations Board, etc., supra note 20, at 34. 

88 The payroll for that unit as of the date of the petition then determines the 
electorate “in the absence of special facts”. See Functions of the National Labor 
Relations Board, etc., supra note 20, at 34; cf. Matter of Firestone Tire & Rubber 
Co., 1 NLRB 173, Nov. 20, 1934; Matter of B. F. Goodrich Co., 1 NLRB 181, 
Nov. 20, 1934. In the two latter cases, employees on the payroll immediately 
before the election were likewise to vote. Cf. Matter of Shoe Manufacturers of 
N. Y., 1 NLB 35, Nov. 2, 1933, criticized in (1934) 2 Int. Jur. Ass’n Butt. No. 9, 
at 8; Matter of Acme Machine Products Co., No. 137, at 4, Dec. 29, 1934 (247) 
(date of order). Occasionally a subsequent adjudication may be necessary to de- 
termine whether particular individuals belong within the unit. Cf. Matter of 
Columbian Steel Tank Co., 1 NLRB 99, Oct. 1, 1934; see Functions of the National 
Labor Relations Board, etc., supra note 20, at 36-37. 

89 ; NLRB 72, Sept. 15, 1934. 

90 Employees on the payroll prior to a pending strike are regularly permitted 
to vote. See Functions of the National Labor Relations Board, etc., supra note 
20, at 34; cf. Matter of Kaynee Co., No. 189, Dec. 15, 1934 (230); Matter of 
S. Dresner & Son, 1 NLB 26, Jan. 31, 1934; NRA Release No. 4103, March 28, 
1934. 
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tions.** The 485 men laid off between the two dates were regarded by 
the company as subject to recall when needed, and were still covered 
by the company’s group insurance; yet there was no likelihood of their 
return for an indefinite time. The date finally chosen was, in relation 
to the number of men laid off, an almost exact compromise: 235 out 
of the 485 were included among the voters.°* The Board purported to 
select this date as that on which the company had commenced to inter- 
fere with self-organization by promoting a company union,** but this 
may have been only a convenient coincidence. The central purpose of 
any formula adopted should be to assure that the electorate will coin- 
cide as closely as possible with the average composition of the unit for 
the entire period for which representatives are selected.** It is not 
clear, however, that this standard could have been applied in Matter of 
Tubize-Chatillon Co.°° There the management insisted that, since all 
departments but one were to be shut down for an indefinite period, the 
election should be limited to that single department. But, to prevent 
the artificial subdivisions which would result if election units were de- 
termined by the dates of reopening, the Board held that all employees 
of the entire plant on the payroll four months before the election should 
select representatives for the employees of the department then open 
and of any that might be reopened in the future.*® 





91 In Matter of Kaynee Co., No. 189, Dec. 15, 1934 (230), decided after the 
Kohler case, a seasonal shutdown had occurred five months before the strike. 
Certain employees were not called back thereafter, but the company considered 
them as employees and professed its willingness to reémploy them as work became 
available. Although the layoffs were found not.to have been discriminatory, the 
payroll of the date of the shutdown was used. 

92 The enforcement stipulation excluded those employees within the formula 
who had since obtained employment elsewhere or who had been guilty of violence. 
Matter of Kohler Co., 1 NLRB 72, 76, Sept..15, 1934. The Board’s rulings on the 
eligibility of voters became the subject of later protests against this election. See 
U. S. News, Oct. 1, 1934, at 646. 

93 Compare Matter of Ames Baldwin Wyoming Co., 1 NLRB 68, Sept. 15, 
1934, in which a date was fixed on the same basis, but without explanation. In 
Matter of Firestone Tire & Rubber Co., 1 NLRB 173, Nov. 20, 1934, and Matter 
of B. F. Goodrich Co., 1 NLRB 181, Nov. 20, 1934, the date of filing each election 
petition was taken as the compromise. Cf. note 88, supra. 

94 Cf. Matter of Kohler Co., 1 NLRB 72, 76, Sept. 15, 1934. This will depend 
in turn on the length of the interval between elections, normally an uncertain 
factor. See pp. 639-40, supra. 

95 + NLRB 30, Aug. 23, 1934. 

96 Matter of Tubize-Chatillon Co., 1 NLRB 30, 32, Aug. 23, 1934. The Board 
had already found that the plant in normal operation would constitute a single 
unit. 

For the varying types of formal election orders, compare Matter of Ames 
Baldwin Wyoming Co., 1 NLRB 68, 71, Sept. 15, 1934; Matter of Knoxville Gray 
Eagle Marble Co., 1 NLRB 135, Oct. 27, 1934; Matter of Firestone Tire & Rubber 
Co., 1 NLRB 173, 178, Nov. 20, 1934, modified, 1 NLRB 179, Dec. 4, 1934. The 
order in the Ames Baldwin Wyoming case has been held, in accordance with the 
contention of the Board, not to constitute a reviewable order within the meaning of 
Public Resolution 44. Ames Baldwin Wyoming Co. v. National Labor Relations 
Board, 73 F.(2d) 489 (C. C. A. 4th, 1934); see Respondent’s Memorandum in 
Support of Motion to Dismiss. 
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““ INTERFERENCE, RESTRAINT, OR COERCION ” * 


Fostering Intra-Company Unions.** The period since the Recovery 
Act has witnessed an unprecedented flourishing of intra-company unions 
having no organizational ties with men working for other employers.*° 
This development has doubtless been fostered by a widespread hope 
that such organizations would be a sufficient concession to the require- 
ments of Section 7(a), while avoiding the more drastic alternative of 
trade unionism. The Board has held that such unions may qualify as 
collective bargaining agencies.‘°° But to require membership in a group 
of this character as a condition of employment would seem to violate 
the express prohibition of Section 7(a)(2),’°* and the employer’s par- 
ticipation in the formation or operation of such an organization has 
repeatedly been held to fall under the ban against interference with the 
right to organize and bargain collectively.’ i 

An employee representation plan is sometimes found to have been 
imposed on the workers in utter disregard of their preferences.*°? But 
such flagrant violation is not essential to a finding of interference. Even 
though the initial steps in organization are taken by others, interfer- 
ence may be found in any acts which directly favor or assist an intra- 
company organization, and it seems enough that the employer’s con- 
duct might reasonably create the impression, whether intentionally or 
not, that employment is conditional on accepting a plan openly sup- 





97 More direct and obvious forms of “ interference, restraint, or coercion ” than 
the two forms here discussed in detail are not uncommon. E£.g., Matter of Chicago 
Motor Coach Co., 2 NLB 74, June 29, 1934, approved on rehearing, 1 NLRB 8, 
Aug. 2, 1934; Matter of Winters & Crampton Mfg. Co., 1 NLRB 165, Nov. 12, 
1934; Matter of Danbury & Bethel Fur Co., 1 NLRB 195, Nov. 22, 1934; Matter 
of Patrick, Inc., No. 147, Dec. 31, 1934 (246). 

98 For a finding of “ interference ” through the promotion of an intra-company 
organization, it is immaterial whether the organization is a “company union” 
within the meaning of § 7(a)(2). For definitions of “ company union” as used in 
that clause, see note 101, infra. 

99 Of all employee representation plans in operation in a typical group of plants 
within five months of the enactment of the statute, 61% had been introduced after 
June 16, 1933. See NATIONAL INDUSTRIAL CONFERENCE Boarp, INDIVIDUAL AND 
COLLECTIVE BARGAINING UNDER “HE N.I.R.A. (1933) 23-24. 

100 Matter of Knoxville Gray Eagle Marble Co., No. 146,-Dec. 22, 1934 (242); 
see notes 129, 131, infra; cf. NRA Release No. 463, Aug. 23, 1933; NRA Release 
No. 3125, Feb. 4, 1934. 

101 Jt is true that in the only case in which a violation of § 7(a)(2) has been 
found the Board emphasized the element of employer domination. Matter of 
Tamaqua Underwear Co., 1 NLRB to, Aug. 6, 1934 (holding invalid a closed shop 
contract with an intra-company organization). Cf. Matter of North Carolina 
Granite Corp., 1 NLRB 8g, 92, Sept. 24, 1934; Matter of Ely & Walker Dry Goods 
Co., t NLRB 94, 95, Sept. 25, 1934. But there is no indication that this will be held 
essential. Indeed, a construction of “ company union ” which would limit the appli- 
cation of § 7(a)(2) to cases involving a company-dominated union would seem to 
leave that clause with little meaning beyond that of § 7(a)(1). 

102 Cf, Texas & N. O. R. R. v. Brotherhood, 281 U.S. 548 (1930). 

103 Cf. Matter of Ames Baldwin Wyoming Co., 1 NLRB 68, Sept. 15, 1934; 
Matter of Danbury & Bethel Fur Co., 1 NLRB 195, Nov. 22, 1934. 
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ported by him.*°%* Indeed, the decisions thus far indicate that the statu- 
tory prohibition against interference may be carried to a point where 
the employer can safely do no more than give advice in response to a 
bona fide request.1°° Entirely typical in facts and conclusion is Matter 
of Kohler Co.*°° After an outside union had been organized, three em- 
ployees proposed to the company’s president the formation of a com- 
pany union.’ The following day a large organization committee was 
assembled and the three organizers supplied mimeographed copies of a 
constitution drafted with the aid of the president’s assistant.1°* The 
workers were then called to meetings in four shifts on the same day 
and were addressed only by the president, who commented favorably 
on the proposed organization,’°® and promised that the company would 
pay all expenses **° and would permit meetings to be held on the com- 
pany’s time.*** Application cards were then distributed which stated 
plainly that failure to join would work no prejudice; **? but the cards 
required signatures, and no opportunity was given for the employee to 





104 Cf, Matter of Firestone Tire & Rubber Co., 1 NLRB 173, 175, Nov. 20, 
1934; Matter of B. F. Goodrich Co., 1 NLRB 181, 182, Nov. 20, 1934. 

105 See Mason, Labor, the Courts, and Section 7(A) (1934) 28 Am. Pot. Sct. 
REv. 999, 1011; compare cases cited note 109, infra. But see H. B. Rosenthal- 
Ettlinger Co. v. Schlossberg, 149 Misc. 210, 212, 266 N. Y. Supp. 762, 764 (Sup. 
Ct. 1933) ; DAucHERTY, LaBor UNDER THE NRA (1934) 12. The Supreme Court’s 
interpretation of “influence” as used in the Railway Labor Act of 1926 is am- 
biguous on this question: “ The use of the word [influence] is not to be taken as 
interdicting the normal relations and innocent communications which are a part of 
all friendly intercourse, albeit between employer and employee. ‘ Influence’ in this 
context plainly means pressure, the use of the authority or power of either party 
to induce action by the other in derogation of what the statute calls ‘ self-organiza- 
tion. The phrase covers the abuse of relation or opportunity so as to corrupt or 
override the will... .” Texas & N. O. R. R. v. Brotherhood, 281 U.S. 548, 568 
(1930). 

106 y NLRB 72, Sept. 15, 1934. It is impossible to say conclusively that any 
given act constitutes interference, since the evidence in the decided cases has always 
revealed a succession of acts or omissions which in the aggregate have been con- 
demned as interference. The Kohler case indicates fairly completely the kinds of 
factors which the Board has considered. Compare cases cited notes 108-16, infra; 
Functions of the National Labor Relations Board, etc., supra note 20, at 24. 

107 Likewise, in Matter of North Carolina Granite Corp., 1 NLRB 89, Sept. 24, 
1934, the fact that the plan might have originated with certain employees did not 
prevent a finding of interference. 

108 Cf, Matter of Ames Baldwin Wyoming Co., 1 NLRB 68, Sept. 15, 1934; 
Matter of Ely & Walker Dry Goods Co., 1 NLRB 94, Sept. 25, 1934. 

109 Cf, Matter of Chicago Motor Coach Co., 2 NLB 74, June 29, 1934, ap- 
proved on rehearing, 1 NLRB 8, Aug. 2, 1934 (praise of company union combined 
with criticism of trade unions) ; Matter of Ames Baldwin Wyoming Co., 1 NLRB 
68, Sept. 15, 1934 (same) ; see note 105, supra. 

110 Cf. Matter of North Carolina Granite Corp., 1 NLRB 89, Sept. 24, 1934 
(permitting use of company’s equipment for printing, etc.); Matter of Ely 
Walker Dry Goods Co., 1 NLRB 94, Sept. 25, 1934; Matter of Johnson Bronze 
Co., 1 NLRB 105, Oct. 3, 1934; see Matter of B. F. Goodrich Co., 1 NLRB 181, 
184, Nov. 20, 1934 (paying extra compensation to employee representatives) . 

111 Cf, Matter of Danbury & Bethel Fur Co., 1 NLRB 195, Nov. 22, 1934. 

112 Cf, Matter of Davidson Transfer & Storage Co., 1 NLRB 55, 57, Sept. 8, 


1934. 
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conceal by secret ballot his rejection of the plan,’** or to express another 
preference.''* Thereafter the organization committee was permitted to 
canvass the plant for members,'** a privilege not allowed to the union.'*° 
The company was found to have interfered with the self-organization of 
its employees.*** 

The nature of the remedial orders in cases where such interference 
is found varies considerably. Employers have sometimes been instructed 
to cease suggesting or soliciting memberships in company unions,'*® to 
withdraw all financial **® or other support,’?° and to notify all em- 
ployees that these steps have been taken, and that no one who resigns 
from the company union will suffer discrimination.’*t Doubtless the 
enforcement of such requirements would doom the company union as 
an effective impediment to trade union organization.’*? That company 
unions would arise spontaneously, without employer “ interference ”’, is 
improbable; almost certainly they could not survive the loss of sub- 





113 Cf, Matter of Ely & Walker Dry Goods Co., 1 NLRB 94, Sept. 25, 1934; 
Matter of Phillips Petroleum Co., PLPB No. 25, July 2, 1934 (87039). 

114 Cf. Matter of Kaynee Co., No. 189, Dec. 15, 1934 (230) ; Matter of Phillips 
Petroleum Co., PLPB No. 25, July 2, 1934 (87039). Compare, however, Matter 
of Federal Knitting Mills, 1 NLB 69, Jan. 31, 1934 (properly conducted election). 
In Matter of Firestone Tire & Rubber Co., 1 NLRB 173, Nov. 20, 1934, and Matter 
of B. F. Goodrich Co., 1 NLRB 181, Nov. 20, 1934, the Board holds that participa- 
tion in the election of representatives under employee representation plans is not 
conclusive as to the employees’ choice of bargaining agencies. 

115 Cf, Matter of Johnson Bronze Co., 1 NLRB 105, Oct. 3, 1934. 

116 Cf, Matter of B. F. Goodrich Co., 1 NLRB 181, 184, Nov. 20, 1934. 

117 The Wagner Labor Disputes Bill, in § 5(3) and (4) (§3(3) of the revised 
bill), declared it an unfair labor practice to interfere with or dominate any labor 
organization, or to contribute financial support. See 78 Conc. REc. 3444 (1934); 
N. Y. Times, May 27, 1934, § 1, at 24. 

118 Matter of Ely & Walker Dry Goods Co., 1 NLRB 94, Sept. 25, 1934 (also 
requiring the company to instruct all foremen and supervisors to cease) ; Matter of 
Danbury & Bethel Fur Co., 1 NLRB 195, Nov. 22, 1934. In Matter of Johnson 
Bronze Co., 1 NLRB 105, Oct. 3, 1934, the company was instructed to use its best 
efforts to prevent solicitation of memberships in any organization during hours. 
In Matter of Chicago Motor Coach Co., 2 NLB 74, June 29, 1934, the Wagner 
Board ordered the company to refrain from procuring members of the company 
union to engage in acts of interference or coercion. 

119 Matter of Ely & Walker Dry Goods Co., 1 NLRB 94, Sept. 25, 1934; Matter 
of Johnson Bronze Co., 1 NLRB 105, Oct. 3, 1934. But cf. Matter of B. F. Good- 
rich Co., 1 NLRB 181, Nov. 20, 1934. 

120 Matter of Danbury & Bethel Fur Co., 1 NLRB 195, Nov. 22, 1934 (“ includ- 
ing permitting its meetings to be held during working hours”). 

121 Matter of Ely & Walker Dry Goods Co., 1 NLRB 94, Sept. 25, 1934; cf. 
Matter of Globe Gabbe Corp., No. 206, Dec. 22, 1934 (241); Matter of Union 
Overall Mfg. Co., 2 NLB 29, May 16, 1934. Compare the duty imposed in several 
recent statutes to notify employees that yellow-dog contracts are no longer binding. 
47 STAT. 1474, 11 U. S. C. A. § 205(q) (1933) (Bankruptcy Act § 77); 48 Srar. 
912, 11 U. S. C. A. § 207(m) (1934) (Bankruptcy Act § 77B); 48 Star. 1186, 45 
U.S.C. A. § 152 (1934) (Railway Labor Act). Cf. Matter of Patrick, Inc., No. 147, 
Dec. 31, 1934 (246). ; 

122 The Petroleum Labor Policy Board has in one case directly ordered the dis- 
establishment of an employee representation plan imposed by the company after a 
majority of its employees had chosen a union as representative. Matter of Interna- 
tional Ass’n of Oil Field, etc. Workers, Local No. 217, PLPB No. 21, Dec. 11, 1934 


(93804). 
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sidies, their best selling-point against organizations which must de- 
pend on dues.'** 

But the orders are not always so drastic, though the reason for the 
variation is not made entirely clear. Moreover, the cases have developed 
what seems an unsound distinction as to the nature of the remedy, 
based on the presence or absence of an election petition brought by a 
competing union. Where no election is requested, and the company 
union is found never to have been fairly selected as a bargaining agency, 
the employer is ordered to cease to recognize it as such.’** If no other 
organization can claim to speak for a majority of the workers, the Board 
may simply declare that no one agency represents the entire bargaining 
unit.1*° But if an outside union had enrolled a majority before the em- 
ployer’s interference, the latter may be required to deal exclusively 
with that union, notwithstanding its subsequent loss of membership or 
power, until a different bargaining agency is freely chosen.’*® On the 
other hand, where outside unions have petitioned for an election, the 
election has apparently been regarded as a cure-all for any prior acts 
of interference. Thus, in Matter of Kohler Co.,1** although the com- 
pany union was found to lack the “ independence . . . essential to a 
true collective bargaining agency ”’,’** the petition for its dissolution was 
denied, and the enforcement stipulation made no reference to the em- 
ployer’s interference or to the status of the organization. Instead, an 
election was ordered, and the company union was held to be entitled 
to a place on the ballot, on the ground that it might prove to be the 
choice of the majority notwithstanding the prior interference.’*® The 
decision leaves unsettled the question whether the majority’s acceptance 
of the company union will be held to legalize a continuation of the kind 





123 Several federal statutes specifically forbid, in the special circumstances to 
which they apply, the use of company funds to finance company unions. 47 Star. 
1474, 11 U.S. C. A. § 205(p) (1933); 48 Stat. 912, 11 U.S. C. A. § 207(1) (1934) ; 
48 Stat. 1186, 45 U.S. C. A. § 152 (1934). 

124 Matter of North Carolina Granite Corp., 1 NLRB 89, Sept. 24, 1934; Matter 
of Ely & Walker Dry Goods Co., 1 NLRB 94, Sept. 25, 1934; Matter of Danbury 
& Bethel Fur Co., 1 NLRB 195, Nov. 22, 1934. 

125 Matter of Davidson Transfer & Storage Co., 1 NLRB 55, Sept. 8, 1934; cf. 
Matter of Ely & Walker Dry Goods Co., 1 NLRB 94, Sept. 25, 1934. 

126 Matter of North Carolina Granite Corp., 1 NLRB 8o, Sept. 24, 1934 (but 
a contract already negotiated by the company union could not be disregarded by 
the company) ; Matter of Danbury & Bethel Fur Co., 1 NLRB 195, Nov. 22, 1934; 
cf. Matter of Johnson Bronze Co., 1 NLRB 105, Oct. 3, 1934; Matter of Interna- 
tional Ass’n of Oil Field, etc. Workers, Local No. 284, PLPB No. 74, Dec. 12, 1934 
(94055). In Matter of North Carolina Granite Corp., supra, the Board expressly 
follows the analogy of the contempt decree affirmed in Texas & N. O. R. R. v. 
Brotherhood, 281 U.S. 548 (1930). 

127 7 NLRB 72, Sept. 15, 1934. 

128 Jd. at 75. 

129 Jbid. Accord: Matter of Ames Baldwin Wyoming Co., 1 NLRB 68, Sept. 
15, 1934 (no petition for dissolution) ; cf. Matter of Firestone Tire & Rubber Co., 
1 NLRB 173, Nov. 20, 1934; Matter of B. F. Goodrich Co., 1 NLRB 181, Nov. 
20, 1934; Matter of Kaynee Co., No. 189, Dec. 15, 1934 (230); Matter of Acme 
Machine Products Co., No. 137, Dec. 29, 1934 (247). The Kohler Company elec- 
tion was won by the company union. See U.S. News, Oct. 1, 1934, at 646. 

a 
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of employer participation which had been condemned as interference. 
Reliance upon an election to remove the effects of previous management 
domination seems unjustified, and calculated often to permit the con- 
solidation of unlawfully gained control.'*° If the Kohler case continues 
to be followed, at least the future operations of an organization so 
chosen should be open to scrutiny, and conditions rendering it subservi- 
ent to the employer should disqualify it as a bargaining agency.**! Cer- 
tainly the majority rule should not be applied to thwart collective bar- 
gaining by the minority where the majority have chosen to permit such 
a measure of management control as deprives their organization of 
effective bargaining power.**? 

Discriminatory Discharges.** The discharge of employees for union 
affiliation or activity, the most prolific source of complaint before 
the labor boards, would seem prima facie to fall within clause (2) of 
Section 7(a), which expressly forbids requiring as a condition of em- 
ployment that an employee refrain from joining, organizing, or assist- 





130 Of course, a union can avoid the unfortunate consequences of the Kohler 
decision by making a complaint of interference without petitioning for an election. 
If this practice were followed, however, the ultimate effect of the Kohler case would 
be to prevent deserved recognition as the exclusive bargaining representative in 
many instances. 

131 There are some indications in the cases that such a policy will be adopted. 
See Matter of Firestone Tire & Rubber Co., 1 NLRB 173, 176, Nov. 20, 1934. In 
Matter of Ely & Walker Dry Goods Co., 1 NLRB 94, Sept. 25, 1934, the company 
paid all expenses of the employee representation plan, and its constitution provided 
for limited participation by company officers in meetings of the representatives. The 
Board instructed the company to withdraw all financial support and to cease to 
recognize the organization as a bargaining agency. But the Board stated that it 
might later entertain a petition for modification of these instructions upon a show- 
ing “that the constitution of the League and its relations with the company have 
been so modified that it might properly be considered as entitled to the status of 
a collective bargaining agency... .” Matter of Ely & Walker Dry Goods Co., 
supra, at 98. This would seem to imply that mere acquiescence by a majority 
would not qualify the League as bargaining representative. 

The mere fact that the structure of an organization is not adapted to the most 
effective collective bargaining does not bar it. Matter of Firestone Tire & Rubber 
Co., supra; Matter of B. F. Goodrich Co., 1 NLRB 181, Nov. 20, 1934. In extreme 
cases, where the organization “ by its very terms is incapable of serving as a col- 
lective bargaining agency ”, it might be excluded; but “ ordinarily the choice, good 
or bad, is for the employees to make.” See Matter of Firestone Tire & Rubber Co., 
supra, at 175-76. 

132 This conclusion would seem possible under an express limitation of the ma- 
jority rule as stated in the Houde case, which leaves open the question of the em- 
ployer’s duty “where the majority group has taken no steps toward collective 
bargaining or has so abused its privileges that some minority group might justly 
ask this Board for appropriate relief.” Matter of Houde Engineering Corp., i 
NLRB 35, 44, Aug. 30, 1934. 

183 Discrimination may also take the form of demotion or denial of privileges, 
but such cases have been rare. Matter of Davidson Transfer & Storage Co., 1 
NLRB 55, Sept. 8, 1934; Matter of Johnson Bronze Co., 1 NLRB 105, Oct. 3, 1934; 
Matter of San Francisco Call-Bulletin, No. 195, Dec. 3, 1934 (220), aff'd after re- 
hearing on point of jurisdiction, Dec. 12, 1934 (226) (changing vacation date to 
prevent attendance at union convention). The failure to rehire after a strike or 
temporary shutdown may be equivalent to discharge. Matter of International 
Furniture Co., 1 NLRB 63, Sept. 11, 1934; Matter of Foster Knitting Co., Inc., 
1 NLRB 18, Aug. 10, 1934. Cf. notes 174, 177-78, infra. 
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ing a labor organization. Yet this prohibition has seldom been relied 
on,!** and the established practice is to regard discharges for union 
activity as a form of “ interference, restraint, or coercion ” under Sec- 
tion 7(a)(1).1°° Why this course has been taken is not entirely clear,*** 
unless the “‘ condition of employment ” provision is considered less likely 
to survive an attack on constitutional grounds **’ than is the interference 
clause, even as interpreted to prohibit discharges.’** At any rate the 





134 In a few cases discriminatory discharges have been held to violate both sub- 
divisions (1) and (2) of §7(a). £.g., Matter of Jersey City & Lyndhurst Bus Co., 
1 NLRB 3, July 29, 1934; Matter of Available Truck Co., No. 111, Dec. 29, 1934 
(248). 

135 F.g., Matter of Kawneer Co., 1 NLRB 60, Sept. 8, 1934; Matter of Zenith 
Radio Corp., 1 NLRB 202, Nov. 26, 1934. But cf. Sherman v. Abeles, 265 N. Y. 383, 
193 N. E. 241 (1934). 

One of the “ Principles and Policies” of the War Labor Board forbade dis- 
charge for union membership or activity. See Employees v. Smith & Wesson Co., 
Docket No. 273. The remedy for violation was reinstatement. £.g., Employees v. 
Standard Conveyor Co., Docket No. 990. Cf. note 158, infra. And see WoLr, THE 
RAILROAD LaBor Boarp (1927) 348-49. 

136 Section 7(a)(2) might be construed narrowly as applying only in the rela- 
tively rare situation where the condition of employment is expressly imposed, 
as in Matter of Maujer Parlor Frame Co., 1 NLRB 20, Aug. 18, 1934. Cf. Handler, 
Analysis of Section 7(a) of National Industrial Recovery Act (1934) 1 U.S. L. 
Week 800, 802. That the Maujer case is the only decision squarely rested on sub- 
division (2) alone, might suggest that the Board so interprets the statute. And 
cf. Matter of Jos. S. Wernig Express Co., 1 NLRB 51, Sept. 7, 1934. But a broader 
meaning is apparently given by the cases describing discriminatory discharges as 
violations of both clauses of § 7(a). See note 134, supra. Compare §2 of the 
amended Railway Labor Act, 48 Star. 1186, 45 U.S. C. A. § 152 (1934), stating a 
purpose to forbid any denial of the right to join a labor organization “ as a condi- 
tion of employment or otherwise ”. 

137 Cf. Adair v. United States, 208 U. S. 161 (1908); Coppage v. Kansas, 
236 U.S. 1 (1915). 

138 Texas & N.O. R. R. v. Brotherhood, 281 U.S. 548 (1930), holding valid a 
similar provision of the Railway Labor Act of 1926, has been regarded as direct 
authority. for the constitutionality of the first subdivision of §7(a). See, e.g., 
Handler, supra note 136, at 811. But there might be some question whether, with 
reference to both the commerce and due process clauses of the Constitution, the 
case did not depend on the fact that an interstate railroad was concerned. Further- 
more, it is somewhat difficult to see why the reasoning of Adair v. United States, 
and Coppage v. Kansas, both supra note 137, might not apply equally to invali- 
date the prohibition against interference, if “ interference ” is construed to include 
discharges. The Texas & N. O. R. R. case is not clear on this point. The Court 
there disposed of the Adair and Coppage cases with the statement that the Railway 
Labor Act “ does not interfere with the normal exercise of the right of the carrier 
to select its employees or to discharge them. The statute is not aimed at this right 
of the employers but at the interference with the right of employees to have repre- 
sentatives of their own choosing.” Texas & N. O. R. R. v. Brotherhood, 281 U. S. 
at 571. Cf. Seiler, The Effect of Section 7A of the National Industrial Recovery Act 
Upon the Rights of Employer and Employees (1933) 11 N. Y. U. L. Q. Rev. 
237, 242-45. Yet the holding is a direct atfirmance of an order requiring the de- 
fendant to purge itself of contempt by reinstating discharged employees. See 
33 F.(2d) 13, 16 (C. C. A. 5th, 1929). Though the propriety of this order was 
raised as an issue, the court merely says without discussion that the decree below did 
not go “ beyond the proper enforcement of the provision of the Railway Labor Act.” 
Texas & N. O. R. R. v. Brotherhood, 281 U. S. at 571; see Brief for Petitioners 125. 
Henee it has been thought that the Adair and Coppage cases are substantially over- 
ruled. See Berman, The Supreme Court Interprets the Railway Labor Act (1930) 
20 Am. Econ. REV. 619, 628 et seg.; Note (1933) 33 Cov. L. REv. 882, 898. At least 
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Board has rightly held that obvious discrimination of any kind against 
union members can effectively stifle the inclination toward self-organiza- 
tion even of employees who are not the immediate victims; **® and 
in this sense a discriminatory dismissal may violate the prohibition 
against interference in addition to subdivision (2) .**° 

So intangible a factor as improper motive being the sole distinguish- 
ing characteristic of an unlawful discharge,’*' complaints of discrimina- 
tion are constantly met by outright denials or by explanations in terms 
of legitimate reasons. Hence, the effectiveness of the prohibition de- 
pends entirely on the extent of the burden of proof imposed on the com- 
plainant.'*? Ordinarily the Board has not defined how weighty a causa- 
tive factor the improper motive must be; and even where the phrasing 





the holding would seem to suggest that the legality of prohibiting discharge for 
union membership may depend on the nature of the sanction attached. Cf. Penn- 
sylvania R. R. v. United States R. R. Labor Board, 261 U.S. 72 (1923). On this 
basis, the provision for criminal enforcement in the Recovery Act might contra- 
vene the Adair holding, but the separability provision should, nevertheless, suffice 
to uphold the labor provisions. 48 STAT. 196, 211, 15 U. S. C. A. §§ 703(f), 711 
(1933). And the remedy by injunction at suit of the government does not seem 
more severe than that approved in the Texas & N. O. R. R. case. 48 Stat. 196, 15 
U. S. C. A. § 703(c). Furthermore, there is some reason to believe that the Adair 
and Coppage cases will be distinguished or overruled on broader grounds. See Some 
Legal Aspects of the National Industrial Recovery Act (1933) 47 Harv. L. Rev. 85, 
92; Handler, supra note 136, at 811; Field, The Constitutional Theory of the Na- 
tional Industrial Recovery Act (1934) 18 Minn. L. REv. 269, 289-091; cf. Frankfurter 
and Greene, Congressional Power over the Labor Injunction (1931) 31 Cov. L. REv. 
385, 400-01. 

139 Cf. Matter of Hazel-Atlas Glass Co., No. 200, Dec. 15, 1934 (231) ; see Mat- 
ter of Ira Wilson & Sons Dairy Co., 1 NLRB 15, 17, Aug. 9, 1934 (“use of his 
power to make an example”). In several.cases the Board has been able to point 
to an actual retrogression in organization directly attributable to the discrimination. 
Matter of Southeast Portland Lumber Co., 1 NLRB 204, Nov. 27, 1934; Matter 
of San Francisco Call-Bulletin, No. 195, Dec. 3, 1934 (220). 

The statute may be violated although there is no intent to interfere in this 
sense. See Matter of American Fed. of Gov’t Employees ex rel. Donovan, 1 NLRB 
24, 27, Aug. 21, 1934. But cf. Matter of Calcasieu Sulphate Paper Co., 2 NLB 22, 
May 10, 1934. “ Unlawful intent ”, in the sense of intent to discriminate against 
the particular employee because of his union membership, must of course be proved. 
See Matter of Leonard Bros., 1 NLRB 111, 113, Oct. 3, 1934. 

140 Some forms of discrimination, and even of discriminatory dismissals, are 
held to constitute interference, but are clearly not within § 7(a)(2). See cases cited 
note 133, supra, and the following cases of discharge for concerted activities where 
no “organization ” is involved: Matter of K. O. Lee & Son Co., 1 NLRB 509, 
Sept. 8, 1934; Matter of Venus Shoe Co., 1 NLRB 62, Sept. 8, 1934. 

141 Cf, Matter of San Francisco Call-Bulletin, No. 195, at 6, Dec. 3, 1934 (220). 

142 That the burden normally rests on the complainant is indicated by the lan- 
guage in various cases where the complaint has been dismissed. See Matter of Ely 
& Walker Dry Goods Co., 1 NLRB 94, 98, Sept. 25, 1934; Matter of Leonard Bros., 
1 NLRB 111, 113, Oct. 3, 1934; cf. Matter of American Oil Co., PLPB No. 46, July 
30, 1934 (88816). But in Matter of Fifth Ave. Coach Co., 2 NLB 8, April 16, 1934, 
four men were ordered reinstated “unless . . . the company presents proof... 
that the discharges of these men were not caused by their union activity.” Cf. Mat- 
ter of Whiting Milk Cos., 1 NLRB 137, 138, Oct. 27, 1934. : 

The bitter controversy waged over the attempted insertion of the “ merit 
clause ” in codes of fair competition indicates the tremendous significance attributed 
to slight differences in regard to the burden of proof. See Code for the Automobile 
Industry, Art. VII; Some Legal Aspects of the National Industrial Recovery Act 
(1933) 47 Harv. L. Rev. 85, 123. 
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is more specific, many of the statements are too casual to warrant the 
assumption that they are definitive. The language of one opinion im- 
plies that union hostility must be proved “ the controlling reason ”’,*** 
but other decisions point to some more lenient rule. It is apparently 
sufficient that union affiliation was a cause sine qua non, that except 
for such affiliation the employee would not have been dismissed 
“when and as he was”.'** And there is some indication that the 
Board will ultimately impose a less exacting standard of proof,*** pur- 
suant to the rule stated by the Wagner Board, that “ the employer, 
in dismissing an employee, must not be actuated in any degree what- 
soever by the latter’s union affiliation or activities.” **¢ 

Evidence relevant to the issue of motive may take many forms.'*? 
Of, primary concern is the entire history of the employment of the dis- 
charged men —the length of their service; ‘*® their records of effi- 
ciency '*® and discipline; ‘°° their rdle in organizational activities,’ 
and the company’s knowledge thereof; *°* and the immediate occasion 
and circumstances of their dismissals.‘** In addition, the Board fre- 
quently points to statements of the employer indicating a general hos- 





143 See Matter of Columbian Iron Works Co., 1 NLRB 152, 154, Nov. 8, 1934. 
In several cases the Board has said that union activity was the “controlling rea- 
son”, without, however, indicating that motivation short of “ controlling” would 
be insufficient. E.g., Matter of Kugler’s Restaurant, 1 NLRB 65, 66, Sept. 11, 
1934; Matter of Charles Pfizer & Co., Inc., No. 95, at 2, Dec. 5, 1934 (221). 

144 Matter of Wabash Fibre Box Co., 1 NLRB 147, Nov. 5, 1934; cf. Matter 
of Jersey City & Lyndhurst Bus Co., 2 NLB 48, 49, June 8, 1934. Compare the 
doctrine that an employee’s infraction of rules may not justify his discharge if the 
rules were applied discriminatorily, or if similar violations by the same employee 
before his union affiliation did not result in dismissal. Matter of Davidson Transfer 
& Storage Co., 1 NLRB 55, Sept. 8, 1934; Matter of Chicago Motor Coach Co., 
2 NLB 74, June 29, 1934, approved on rehearing, 1 NLRB 8, Aug. 2, 1934; cf. 
Matter of Southeast Portland Lumber Co., 1 NLRB 204, Nov. 27, 1934. 

145 Although union men are not immune from discharge in a general reduction 
of the working force, the statute is violated if the employer “is influenced by the 
consideration of an employee’s union membership or activities.” Matter of Carl 
Pick Mfg. Co., 1 NLRB 161, Nov. 10, 1934; cf. Matter of International Ass’n of 
Oil Field, etc. Workers, Local No. 317, PLPB No. 64, Nov. 12, 1934 (92577); 
Matter of Pacific Gas & Elec. Co., 1 NLRB 170, Nov. 16, 1934. 

146 See Matter of General Cigar Co., 1 NLB 71, Feb. 6, 1934. But cf. Matter 
of Calcasieu Sulphate Paper Co., 2 NLB 22, May 10, 1934. 

147 See the catalogue of suggested questions for the use of regional boards in 
hearings in discrimination cases. Functions of the National Labor Relations Board, 
etc., supra note 20, at 23. 

148 F.g., Matter of Vyn Storage Transfer Co., 1 NLRB 142, Oct. 31, 1934. 

149 F.g., Matter of Zenith Radio Corp., 1 NLRB 202, Nov. 26, 1934. 

150 F.g., Matter of North Shore Coke & Chem. Co., 1 NLRB 167, Nov.. 13, 
1934. 
151 F.g., Matter of New York Rapid Transit Corp., 1 NLRB 192, Nov. 21, 1934. 

152 E.g., Matter of Pacific Gas & Elec. Co., 1 NLRB 170, Nov. 16, 1934; cf. 
Matter of New York Rapid Transit Corp., 1 NLRB 192, Nov. 21, 1934 (discharge 
preceded by questioning and warning). 

153 E.g., Matter of North Shore Coke & Chem. Co., 1 NLRB 167, Nov. 13, 
1934; Matter of Southeast Portland Lumber Co., 1 NLRB 204, Nov. 27, 1934; 
Matter of Carl Pick Mfg. Co., 1 NLRB 161, Nov. 10, 1934. Cf. Matter of Boston 
Upholstery Cos., No. 209, Dec. 22, 1934 (238). But cf. Sherman v. Abeles, 265 
N. Y. 383, 193 N. E. 241 (1934). 
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tility to unions,’** or to other acts suggesting a general plan to combat 
unionism,’** or to the fact that the dismissed workers have been re- 
placed with less experienced or less efficient unaffiliated men.1°* Even 
though no replacement has occurred, a comparison of the whole group 
dismissed with those retained may show that the reduction of forces 
was managed with a view to diminishing disproportionately the union’s 
strength, especially where seniority, efficiency records, or the company’s 
established practices have been disregarded.*™* 

The standard remedy for discriminatory discharge or demotion is 
“ immediate and full reinstatement ”,'** although reémployment in an 
inferior capacity has been authorized where the employee’s deficiencies 
were a concurrent cause.’®® No less is required where the company has 
moved its plant or reincorporated in bad faith to disguise its ejection 
of union members,’® or even where a bona fide reduction of forces was 
the occasion of the discharge.‘*t Although this mode of redress might 
seem opposed to the doctrine that contracts for personal service will 
not be specifically enforced, it has been used even where “ the employee’s 





154 F.g., Matter of Ira Wilson & Sons Dairy Co., 1 NLRB 15, Aug. 9, 1934. 

155 F.g., Matter of United States Smelting, Ref. & Mining Co., 1 NLRB 33, Aug. 
23, 1934. 

156 F.g., Matter of New York Rapid Transit Corp., 1 NLRB 192, Nov. 21, 

1934. 
157 F.g., Matter of Carl Pick Mfg. Co., 1 NLRB 161, Nov. 10, 1934; Matter of 
International Ass’n of Oil Field, etc. Workers, Local No. 317, PLPB No. 64, Nov. 
12, 1934 (92577) ; cf. Matter of Eagle Rubber Co., 1 NLRB 155, 157, Nov. 8, 1934; 
Matter of Paraffine Cos., Inc., No. 216, Dec. 13, 1934 (228); see Functions of the 
National Labor Relations Board, etc., supra note 20, at 23. 

158 F.g., Matter of General Printing Corp., 1 NLRB 201, Nov. 26, 1934; Mat- 
ter of Charles Pfizer & Co., Inc., No. 95, Dec. 5, 1934 (221); Matter of Davidson 
Transfer & Storage Co., 1 NLRB 55, Sept. 8, 1934 (demotion). But cf. Matter of 
Pacific Gas & Elec. Co., 1 NLRB 170, Nov. 16, 1934. Reinstatement is likewise 
required where the employer is found to have coerced employees to resign. Matter 
of Jos. S. Wernig Express Co., 1 NLRB 51, Sept. 7, 1934; Matter of San Francisco 
Call-Bulletin, No. 195, Dec. 3, 1934 (220). In two of the most recent cases on the 
subject the Board ordered payment of wages lost since the regional board’s recom- 
mendation of reinstatement. Matter of Hazel-Atlas Glass Co., No. 200, Dec. 15, 
1934 (231); Matter of Ward Baking Co., No. 157, Dec. 20, 1934 (236) (including 
one employee as to whom the regional board had merely recommended preferential 
rehiring). As to the status of illegally discharged employees before reinstatement, 
see also Matter of Globe Gabbe Corp., No. 206, at 2, Dec. 22, 1934 (241) (au- 
thorized to negotiate for reinstatement through representatives); cf. Matter of 
Patrick, Inc., No. 147, Dec. 31, 1934 (246). But where one seeking employment 
is rejected because of his union membership, the Board has attempted no rectifica- 
tion. Cf. Matter of Maujer Parlor Frame Co., 1 NLRB 20, Aug. 18, 1934; Matter 
of Shuster Gaio Corp., No. 206, Dec. 22, 1934 (244). 

159 Matter of Wabash Fibre Box Co., 1 NLRB 147, Nov. 5, 1934. 

160 Matter of Maujer Parlor Frame Co., 1 NLRB 20, Aug. 18, 1934; Matter 
of The Fischer Press, 1 NLRB 84, Sept. 22, 1934. In each case, the new company 
was required to offer reinstatement. Cf. Matter of Globe Gabbe Corp., No. 206, 
Dec. 22, 1934 (241); Farulla v. Ralph A. Freundlich, Inc., N. Y. L. J., Jan. 7, 1935, 
at 105 (N. Y. Sup. Ct.); see Legis. (1934) 34 Cor. L. Rev. 1529, 1541. But cf. 
Berry v. Old South Engraving Co., 283 Mass. 441, 186 N. E. 601 (1933), (1933) 47 
Harv. L. Rev. 135. 

161 Matter of Carl Pick Mfg. Co., 1 NLRB 161, Nov. 10, 1934; Matter of 
Acme Machine Products Co., No. 137, Dec.-29, 1934 (2474). _ 
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position [called] for daily contact with his superiors and for mutual 
confidence ’’.‘*? However, the virtual impossibility of achieving the 
statutory rights to organize and bargain collectively without this sanc- 
tion renders the inadequacy of any lesser relief more serious than in 
ordinary cases. And an equity court’s resort to the same remedy in 
the enforcement of a similar statute seems to have met with the ap- 
proval of the Supreme Court.'® 


RIGHTS OF STRIKERS 


Conceiving one of its chief functions to be the furtherance of “ re- 
covery ”, the Wagner Board regarded the prevention or termination 
of strikes as a primary objective in every case.’** In contrast, the 
present Board has considered the achievement of labor’s statutory rights 
as its essential function,’®* and hence has referred to strikes only as 
they affect those rights and the employer’s duties in particular situa- 
tions. A strike may have been called after a violation of Section 7 (a) ,’°° 
or because of a mistaken belief that the statute had been violated,'* 
or to enforce demands for better terms of employment after negotiations 
had failed.1®* If the strike was provoked by a violation of Section 7(a), 
whether by a refusal to bargain collectively,’® by interference,’”° or 
by disobeying wage or hour provisions of the pertinent code,’™ an en- 





162 Matter of American Fed. of Gov’t Employees ex rel. Donovan, 1 NLRB 24, 
Aug. 21, 1934 (arbitration award) ; cf. Matter of San Francisco Call-Bulletin, No. 
195, Dec. 3, 1934 (220). 

163 See note 138, supra; cf. Fuller Cleaning & Dyeing Co. v. Brickner, 1 U.S. L. 
Week, May 8, 1934, at 785 (Ohio C. P. 1934). 

164 Cf, NRA Release No. 1806, Nov. 20, 1933; see Matter of Edw. G. Budd 
Mfg. Co., 1 NLB 58, 60, Dec. 14, 1933; Matter of Lion Match Co., 2 NLB 62, 63, 
June 21, 1934. But cf. Matter of S. Dresner & Son, 1 NLB 26, 27, Jan. 31, 1934; 
Matter of Joseph F. Corcoran Shoe Co., 1 NLB 78, 79, Feb. 15, 1934; Matter of 
Eagle Rubber Co., 2 NLB 31, 33, May 16, 1934. 

165 See First Report of the National Labor Relations Board 2-3, Aug. 14, 1934 
(126) ; Second Report of the National Labor Relations Board 1, Sept. 26, 1934 (160). 

166 F.g., Matter of Eagle Rubber Co., 1 NLRB 155, Nov. 8, 1934. 

167 F.g., Matter of Ira Wilson & Sons Dairy Co., 1 NLRB 15, Aug. 9, 1934. 

168 F.g., Matter of International Furniture Co., 1 NLRB 63, Sept. 11, 1934. 

169 Matter of Edw. F. Caldwell & Co., 1 NLRB 12, Aug. 9, 1934; Matter of 
North Carolina Granite Corp., 1 NLRB 89, Sept. 24, 1934; Matter of Whiting 
Milk Cos., 1 NLRB 137, Oct. 27, 1934. But cf. Matter of Eagle Rubber Co., 
1 NLRB 155, Nov. 8, 1934; Matter of Consolidated Film Co., No. 52, Dec. 5, 1934 
(222). The unexplained omission of a collective bargaining order in the latter 
two cases, unless attributable to oversight or to a belief that the orders were no 
longer necessary, would seem to mean that striking employees lose the right to 
immediate enforcement of the statute. Even so, any subsequent failure to bargain 
after reinstatement would of course be a proper cause for complaint. 

170 Matter of The Fischer Press, 1 NLRB 84, Sept. 22, 1934 (discriminatory dis- 
charge) ; Matter of Carl Pick Mfg. Co., 1 NLRB 161, Nov. 10, 1934 (same) ; Mat- 
ter of North Carolina Granite Corp., 1 NLRB 89, Sept. 24, 1934 (company union). 
But cf. Matter of Winters & Crampton Mfg. Co., 1 NLRB 165, Nov. 12, 1934 
(oral warnings). The omission of an enforcement order in Matter of Kohler Co., 
1 NLRB 72, Sept. 15, 1934, is based on the presence there of an election petition, 
rather than on the strike. 

171 Cf, Matter of Kugler’s Restaurant, 1 NLRB 6s, Sept. 11, 1934 (testimony on 
wage violations referred to NRA). 
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forcement stipulation is ordinarily directed to such violation precisely as 
if no strike had intervened before the complaint to the Board. More- 
over, reinstatement of strikers is uniformly ordered as an additional 
reparation, even where displacement of strike-breakers is necessary.'*” 
In this right to preference in employment, and in their right to vote *7° 
and to be free from discrimination in rehiring,‘’* strikers apparently 
have the standing of “ employees ” under the statute. That they will 
be further protected as “ employees ” in respect to the right to bargain 
collectively through representatives during the strike seems not unlikely, 
but this question has not been passed on by the present Board.*”° 
Where the strike is not induced by an antecedent breach of the 
statute, the status of the strikers as “ employees” is but hazily de- 


fined.'*® Those who strike for better terms are given the same protection 





172 Matter of Edw. F. Caldwell & Co., 1 NLRB 12, Aug. 9, 1934; Matter of 
Eagle Rubber Co., 1 NLRB 155, Nov. 8, 1934; cf. Matter of A. Roth & Co., 1 NLB 
75, Feb. 2, 1934. But if business conditions prevent reinstatement of all strikers 
even after strike-breakers have been discharged, it is sufficient that the remaining 
names be placed on a preferential list. E.g., Matter of Consolidated Film Co., No. 
52, Dec. 5, 1934 (222) ; Matter of S. Dresner & Son, 1 NLB 26, Jan. 31, 1934. 

Acts of violence forfeit the right to reinstatement, but the violence must be 
proved by the employer to the satisfaction of the Board. Matter of Whiting Milk 
Cos., 1 NLRB 137, Oct. 27, 1934; cf. Matter of Carl Pick Mfg. Co., 1 NLRB 161, 
Nov. 10, 1934 (arrest during strike held insufficient proof of violence) ; Matter of 
the Arbitration of Controversies at Champlin Ref. Co., Sept. 13, 1934 (90121), 
per Counsel for Petroleum Labor Policy Board (abandonment of plant in dan- 
gerous condition). But strikers who solicited their customers for competitors as a 
means of increasing economic pressure have been ordered reinstated. Matter of 
Whiting Milk Cos., supra. 

173 Matter of Kohler Co., 1 NLRB 72, Sept. 15, 1934. 

174 Matter of North Carolina Granite Corp., 1 NLRB 89, Sept. 24, 1934; cf. 
Matter of Bee Line Bus Co., 2 NLB 24, May to, 1934. 

175 The question is avoided in Maiter of Eagle Rubber Co., 1 NLRB 155, 158, 
Nov. 8, 1934, by resting the decision on an earlier violation. In a previous hearing 
on the same controversy, the Wagner Board had said: “. . . by their effort to bar- 
gain collectively from the very beginning of the strike, the strikers, all of whom 
must be deemed employees of the company, made application for reinstatement in 
a manner consistent with the purpose of the statute.” Matter of Eagle Rubber 
Co., 2 NLB 31, 33, May 16, 1934. Compare Matter of Whiting Milk Cos., 
t NLRB 137, Oct. 27, 1934: “ During the strike, opportunities were afforded the 
company to bargain collectively with representatives of its employees... .” And 
cf. United’ Elec. Coal Cos. v. Rice, 2 U. S. L. Week, Jan. 15, 1935, at 439 (E. D. 
Ill. 1934). 

176 Cf. Matter of Hildinger-Bishop Co., 1 NLRB 127, 128, Oct. 25, 1934. In 
several court decisions, strikers have been held to lose their standing as employees. 
Birmingham Trust & Sav. Co. v. Atlanta, B. & A. Ry., 271 Fed. 743 (N. D. Ga. 
1921); New York, Lake Erie & Western R. R. v. Wenger, 9 Ohio Dec. Rep. 
815 (C. P. 1887); cf. Dail-Overland Co. v. Willys-Overland, Inc., 263 Fed. 171 
(N. D. Ohio 1919), aff’d, sub nom. Quinlivan v. Dail-Overland Co., 274 Fed. 56 (C. 
C. A. 6th, 1921) (relationship terminates whenever settlement is no longer within 
reasonable expectation); Brown v. Central West Coal Co., 200 Mich. 174, 166 
N. W. 850 (1918). But cf. Tri-City Central Trades Council v. American Steel 
Foundries, 238 Fed. 728 (C. C. A. 7th, 1917), modified, 257 U. S. 184 (1921) ; see 
Michaelson v. United States ex rel. Chicago, St. Paul, M. & O. Ry., 266 U.S. 42, 
67-68 (1924); State v. Personett, 114 Kan. 680, 687, 220 Pac. 520, 524 (1923). 
But in a case arising since the enactment of the Recovery Act, workers who struck 
before the pertinent code became effective were held to remain “ employees ” within 
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as employees, at least to the extent that discrimination against them 
in rehiring is prohibited as interference,'”’ and the same is apparently 
true of those who strike, erroneously asserting a violation of the 
statute.!7* Yet in the latter case, at least, the strikers are not entitled 
to reinstatement in positions filled by new employees,’”® and it is not 
clear that reémployment would be required even if their positions were 
open.'*° The right to strike is here only partially protected against 
the consequences of failure. 

The preéxisting right has not, however, been in any way curtailed 
in violation of the prohibition of Public Resolution 44.‘** In con- 
templation of law, the right to strike has been chiefly negative: it has 
meant only that strikes for “ proper” purposes would not be punished 
or enjoined as illegal acts.’** If the strike succeeded, work was re- 
sumed on a more favorable basis; if it failed, even the original employ- 





the protection of § 7(a). Fryns v. Fair Lawn Fur Dressing Co., 114 N. J. Eq. 462, 
168 Atl. 862 (Ch. 1933), (1934) 34 Cov. L. Rev. 175, (1934) 82 U. or Pa. L. ReEv.: 


12. 

177 Matter of K. O. Lee & Son Co., 1 NLRB 509, Sept. 8, 1934; Matter of In- 
ternational Furniture Co., 1 NLRB 63, Sept. 11, 1934. In the former case it is clear 
that the discharge was regarded not merely as an indirect interference with the 
self-organization of other employees, but as a direct interference “ with them [the 
discharged employees] in the exercise of their right of self-organization”. Similar 
language has not, however, been used in subsequent cases. 

178 Matter of Ira Wilson & Sons Dairy Co., 1 NLRB 15, Aug. 9, 1934. But the 
Board avoided the question whether technically the men were still employees: “ If 
they had ceased to be ‘ employees’ . . . then new contracts of hire were made when 
they accepted Wilson’s invitation to return to work before it was withdrawn.” Two 
similar cases in which the Board dismissed complaints of discrimination on the facts 
necessarily imply that discrimination would be prohibited in this situation. See 
Matter of Century Elec. Co., 1 NLRB 79, 81, Sept. 17, 1934; Matter of National 
Aniline & Chem. Co., 1 NLRB 114, 115, Oct. 3, 1934. 

179 Matter of Century Elec. Co., 1 NLRB 79, Sept. 17, 1934; Matter of Gordon 
Baking Co., 2 NLB 53, June 19, 1934. But see NRA Release No. 2252, Dec. 13, 
1933. No case has raised the question of the right to reinstatement in the intermedi- 
ate situation of an unsuccessful strike for better terms of employment after genuine 
negotiations have broken down. If such a strike be regarded as part of the right of 
collective bargaining guaranteed by § 7(a), it may be argued that strikers should be 
considered employees with full rights under the statute. Cf. Fryns v. Fair Lawn 
Fur Dressing Co., 114 N. J. Eq. 462, 168 Atl. 862 (Ch. 1933); see Bayonne Textile 
Corp. v. American Fed. of Silk Workers, 172 Atl. 551, 554 (N. J. 1934) ; Note (1934) 
43 YALE L. J. 625. But see note 176, supra. But some measure of promptness in 
pressing the complaint would have to be required. Cf. Dail-Overland Co. v. Willys- 
Overland, Inc., 263 Fed. 171, 188 (N. D. Ohio 1919), aff'd, sub nom. Quinlivan 
v. Dail-Overland Co., 274 Fed. 56 (C. C. A. 6th, 1921). 

180 Cf, Handler, supra note 136, at 802. But reinstatement is normally recom- 
mended in any case. Cf. Matter of Century Elec. Co., 1 NLRB 79, 81, Sept. 17, 
1934; Matter of Boston Mattress Cos., No. 172, at 2, Dec. 22, 1934 (237); Matter 
of Lion Match Co., 2 NLB 62, 63, June 21, 1934. 

181 48 STaT. 1183, 15 U. S. C. A. § 7o2f (1934). But cf. Legis. (1934) 34 Cor. 
L. Rev. 1529, 1543. Prior to the enactment of this statute, the view that strikes 
were contrary to the policy of the Recovery Act had some currency. See Bayonne 
Textile Corp. v. American Fed. of Silk Workers, 114 N. J. Eq. 307, 317, 168 Atl. 
799, 804 (Ch. 1933), (1934) 47 Harv. L. Rev. 712, modified, 116 N. J. Eq. 146, 172 
Atl. 551 (1934); Elkind & Sons, Inc. v. Retail Clerks’ Internat. Protective Ass’n, 
114 N. J. Eq. 586, 593, 169 Atl. 494, 497 (Ch. 1933). 

182 See OAKES, ORGANIZED LABOR AND INDUSTRIAL CONFLICTS (1927) 419 et seq.; 
Wirte, THE GOVERNMENT IN Labor Disputes (1932) 17-23. 
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ment was in jeopardy, and the most favorable outcome was re- 
employment on the employer’s terms. This “ right” survives intact; 
but the hazards of failure are diminished to a greater or less degree 
according to the factors motivating the strike. And an affirmative 
legal sanction is added by the holding in Matter of North Carolina 
Granite Corp.,** that an employer’s interference with “ the right of 
his employees to strike and to agitate by other lawful means in ad- 
vancing their legitimate self-interest ” constitutes a violation of the 
statute.'** 


THE CLosEep SHOP 


The legislative history of Section 7(a) creates a compelling inference 
that it was not the purpose of Congress to outlaw the closed shop en- 
tirely **° merely because it entails requiring union membership as a 
condition of employment.'** But it is a difficult question how far this 
inference may negative whatever contrary implications might be drawn 
from the collective bargaining clause or the prohibition against requir- 
ing as a condition of employment that an employee or one seeking em- 
ployment refrain from joining or assisting the labor organization of his 
choice.1*? The Board has already indicated that subdivision (2) will 
be construed narrowly on this question: even though an employee is 
discharged because ineligible to membership in the contracting union, 
he cannot complain of the closed shop contract so long as his own 
union membership is not the basis of his dismissal.1** An even stronger 
case for upholding the closed shop would be made out if the complain- 
ant were freely eligible to membership, but declined to join the con- 





183 7 NLRB 8o, Sept. 24, 1934 (bribery of union official to avert strike). 

184 There are no holdings, however, as to the purposes for which there is a right 
to strike beyond those recognized in the various courts. See Note (1934) 43 
YALE L. J. 625. 

185 Cf, Matter of Peoples Pharmacies Inc., 2 NLB 36, May 23, 1934; Bucking- 
ham Cafeteria, Inc. v. Mesevich, N. Y. L. J., Sept. 22, 1933, at 962 (N. Y. Sup. Ct. 
1933). But cf. NRA Release No. 625, Sept. 4, 1933; Elkind & Sons, Inc. v. Retail 
Clerks’ Internat. Protective Ass’n, 114 N. J. Eq. 586, 169 Atl. 494 (Ch. 1933); 
Drake Bakeries, Inc. v. Bowles, 31 Ohio N. P. (N.s.) 425 (C. P. 1934). 

186 The original bill forbade requiring an employee to join any “organization ”. 
S. 1712, H. R. 5664, both introduced May 15, 1933. The change from “ organiza- 
tion ” to “ company union ” was suggested by the president of the American Federa- 
tion of Labor to “ make clear and definite the real meaning and purpose of this 
part of the act.” See Hearings before the Committee on Ways and Means on H. R. 
5664, 73d Cong., 1st Sess. (1933) 118. Cf. Some Legal Aspects of the National 
Industrial Recovery Act (1933) 47 Harv. L. Rev. 85, 122, nn. 261-64. The 1934 
amendment of the Railway Labor Act prohibits requiring a written contract “to 
join or not to join a labor organization”. 48 Stat. 1186, 45 U. S. C. A. $152 
(1934); cf. 47 Svat. 1474, 11 U. S. C. A. $205(q) (1933); 48 STAT. 912, 11 
U.S.C. A. § 207(m) (1934). 

187 A closed shop contract with a company union is invalid under another clause 
in subdivision (2). Matter of Tamaqua Underwear Co., 1 NLRB 10, Aug. 6, 1934- 

188 Matter of Hildinger-Bishop Co., 1 NLRB 127, Oct. 25, 1934. The evidence 
indicated that the dismissed employee would not have been admitted to member- 
ship even after resigning from the rival union, and that another employee had been 
admitted into the contracting union although a member of the same rival union. 
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tracting union.'*® It is only where he is required as a condition of 
membership, and therefore of employment, to resign from his own labor 
organization that the provisions of subdivision (2) may be applicable; 
but no case has necessitated a decision on this point.‘* In Matter of 
Bennett Shoe Co.'*' employees who had joined the union were later 
suspended therefrom for failing to resign from a rival union, and their 
consequent discharge was claimed to have been unlawful. But the com- 
plainants were held to have assented to the closed shop contract by 
enrolling in the contracting union, and were therefore barred from 
questioning its validity.’*” 

Even if the closed shop does not necessitate imposing conditions of 
employment unlawful under subdivision (2), it may be invalid under 
some circumstances as violating the right to organize and bargain col- 
lectively.1°* In Matter of Hildinger-Bishop Co.'** a chain of theaters, 
each a separate bargaining unit, made closed shop contracts with a union 
competing with one which had enrolled their employees as members and 
had commenced bargaining negotiations in their behalf. In direct con- 
sequence of this contract, the two employees of one theater and the 
sole employee of another, none of whom was acceptable for membership 
in the contracting union, were discharged. The complaint that the dis- 
missals were unlawful was sustained as to the first two employees, on 
the ground that forming a collective contract with a rival union after 
the employees’ representative had opened negotiations was a violation 
of the statute under the “ majority rule principle ”; *®° the closed shop 
provision, as part of an invalid contract, did not justify the discharges. 
But the protection of the “ collective ” bargaining clause was held un- 
available to the sole employee of the other theater, and since sub- 
division (2) was found not to have been violated,’®® his complaint 
was dismissed. Accurate prediction as to the application of this reason- 
ing in related situations is precluded by the incompleteness of the ma- 
jority rule itself. Thus, it is not clear that the statute would be con- 
sidered violated by dealing with minority representatives, or even with 





189 But compare the Norris-LaGuardia Act, 47 Stat. 70, 29 U. S. C. A. § 102 
(1932) (“. . . though [the individual worker] should be free to decline to asso- 
ciate with his fellows. .. .”). 

190 Compare, however, United Elec. Coal Cos. v. Rice, 2 U. S. L. Week, Jan. 
15, 1935, at 439 (E. D. Ill. 1934). The question was left open in Matter of Hil- 
dinger-Bishop Co., 1 NLRB 127, 130, Oct. 25, 1934. Farulla v. Ralph A. Freundlich, 
Inc., 152 Misc. 761, 764, 274 N. Y. Supp. 70, 73 (Sup. Ct. 1934), held valid a 
closed shop provision in the award of an arbitrator appointed by the regional labor 
board, but indicated the possibility of a different conclusion in a case of rival 
unions. Specific performance of the contract was later decreed. See N. Y. L. J., 
Dec. 3, 1934, at 2145; id., Jan. 7, 1935, at 105. 

191 No. 159, Dec. 10, 1934 (225). 

192 Cf, Ryan v. Hayes, 243 Mass. 168, 137 N. E. 344 (1922). 

198 Cf, Colonial Baking Co. v. Hatenbach, E. D. Tenn., Oct. 25, 1934, as dis- 
cussed in (1934) 3 Int. Jur. Ass’N Butt. No. 5, at 6. 

194 NLRB 127, Oct. 25, 1934. 

195 Jd, at 128. Cf. Fryns v. Fair Lawn Fur Dressing Co., 114 N. J. Eq. 462, 168 
Atl. 862 (Ch. 1933). 196 See note 188, supra. 
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a union representing no employees, where representatives of the ma- 
jority have not yet begun to bargain.’®’ Certainly, if the majority are 
completely unorganized and have manifested no desire for collective 
dealing, the collective bargaining provision could hardly be invoked.'®* 
Yet the absence of previous negotiations by the majority would seem 
a wholly artificial criterion for determining the validity of a closed 
shop contract. Indeed, the opposing conclusions on almost identical 
facts in the Hildinger-Bishop case indicate the need for a legislative 
standard determined with more specific reference to the particular prob- 
lem of the closed shop. 

Even where a majority are enrolled in the contracting union,’®® the 
validity of a closed shop contract is not conclusively established.?°° 
Though it is not clear that non-members would lose any existing rights 
if denied direct participation in negotiations,?' the majority rule should 
probably not be taken as the basis for upholding a contract which may 
exclude non-members from employment.”°? But whatever the theory, 
present indications are that the Board will not deem unanimous mem- 
bership essential to a valid closed shop contract,?°* although certain 
general statements are susceptible of a contrary interpretation.2* A 





197 See note 21, supra. 

198 Cf, Fryns v. Fair Lawn Fur Dressing Co., 114 N. J. Eq. 462, 470, 168 Atl. 
862, 866 (Ch. 1933). 

199 The case is more complicated if a majority has designated the union as 
representative, but less than a majority are members. 

200 But cf. note 186, supra. Since subdivision (2) applies to the “ employee ” as 
well as to “one seeking employment ”’, the inference created by the change from 
“ organization ” to “ company union” may be sufficient proof that minority em- 
ployees were not intended to be protected from a closed shop negotiated by the 
majority. 

201 Although the cases are not unanimous, the worker who loses employment 
because of a closed shop contract is usually held to have no cause of action. See 
OAKES, op. cit. supra note 182, at 795. The percentage of employees already 
enrolled in the union is not ordinarily discussed as a factor. 

202 Compare the rule that a contract negotiated by majority-elected representa- 
tives must apply to all employees. See note 19, supra. Bargaining for a closed 
shop for the benefit of the majority’s union is hardly consonant with the theory of 
this rule. 

203 Cf. Matter of Houde Engineering Corp., 1 NLRB 35, 43, Aug. 30, 1934 
(majority rule “does not establish a closed shop, nor necessarily lead to a 
closed shop, that being a matter for negotiation”); Matter of Bennett Shoe Co., 
No. 159, at 2, Dec. 10, 1934 (225) (closed shop agreement spoken of as “ reached 
as a result of genuine collective bargaining’). Section 5(6) of the Wagner Labor 
Disputes Bill contained the proviso that “ nothing in this act shall preclude an em- 
ployer and a labor organization from agreeing that a person seeking employment 
shall be required . . . to join such labor organization, if no attempt is made to 
influence such labor organization by any unfair labor practice, if such labor or- 
ganization is composed of at least a majority of such employer’s employees, and if 
the said agreement does not cover a period in excess of 1 year.” See 78 Conc. REc. 
3444 (1934). The Senate Committee’s revision omitted the time limitation. See 
N. Y. Times, May 27, 1934, § 1, at 24. 

204 A dictum in Matter of Houde Engineering Corp., 1 NLRB 35, 44, Aug. 30, 
1934, leaves open the question of the employer’s duty to bargain “ where the ma- 
jority group imposes rules . . . which exclude certain employees whom it purports 
to represent . . . or where the majority group has . . . so abused its privileges 
that some minority group might justly ask this Board for appropriate relief.” 
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possible legislative compromise might invalidate closed shop contracts 
in this situation except where the union imposes no restrictions on 
membership.?° 





LEGISLATION 


BRANCH, CHAIN, AND Group Banxinc.' — A billion dollars of losses 
to bank depositors in the dozen years following 1921” makes the size 
and structure of the individual units of our banking system of tremen- 
dous significance. The relatively high mortality rate among the smaller 
banks * has led some to conclude that the unit banking system has failed 
in this its last stronghold. Yet others, echoing the sentiments of the 
small and independent banker, vehemently denounce this centralization 
of banking as “ contrary to the spirit of American independence ”.° The 





205 Cf. note 203, supra; see Handler, supra note 136, at 802. But no such com- 
promise would seem adequate where rival unions are involved. The headway which 
the newer “ left-wing ” unions may make in the future will depend largely on their 
success in preventing the American Federation of Labor from securing closed 
shops. 


1 Although the literature on this subject presents much confusion in terminology, 
the more accepted meaning of each term can be briefly stated. A branch bank “ may 
be described as a business location where agents of the company carry on banking 
operations ”. Fordham, Branch Banks as Separate Entities (1931) 31 Cov. L. REv. 
975, 979. Chain banking connotes a number of banks “ owned or controlled by the 
same individual or by a group of individuals”. CARTINHOUR, BRANCH, GROUP AND 
CHAIN BANKING (1931) 55. Group banking involves the “ ownership and some 
element of operating control of several banks through the medium of a bank holding 
company.” Ibid. 

2 “From 1921 to March 1, 1933, inclusive, the number of failures totalled 
11,130, or 36.12 percent of all banks in operation on June 30, 1921... . The total 
deposits of suspended banks for the period from 1921 to March 1933, inclusive, were 
approximately $5,203,000,000. If from this we deduct the total amounts of deposits 
of banks reopened, it leaves a net total of $4,435,000,000 deposits for banks being 
liquidated. Further, if we should assume that approximately 25 percent of this 
amount will never be realized, the approximate direct loss to depositors would be 
something approaching $1,108,750,000. This last figure does not take into account 
the loss to depositors from their inability to make use of their funds during the 
liquidation period. . . .’ CHAPMAN, CONCENTRATION OF BANKING (1934) 25. 

3 Over 61% of all the banks suspending between 1921 and 1930 had a capital 
of $25,000 or less, and over 60% served towns with a population of 1000 or less. 
CARTINHOUR, Op. cit. supra note 1, at 25. But see Groseclose, Are Small Banks so 
Bad (1933) 126 BANKERS Mac. 227 (“ Safety is primarily a matter of management 
and not of size”). 

4“... the beloved independent bank is obsolescent”. Curtis, The Turning 
Financial Worm (1930) 130 NATION 489. See also CARTINHOUR, Op. cit. supra 
note 1, at 1; CHAPMAN, op. cit. supra note 2, at 7. But see Holding the Line for the 
Unit Bank (1932) 125 BANKERS Mac. 192. “ Proponents of branch banking point 
to its many advantages over the independent unit system. It would be in line with 
the experience of every other commercial nation in the world, where branch banking 
has been the universal practice for many years.” Cortins, THe BrANcH BANKING 
QuEsTION (1926) 4. 

5 Speech by former Governor Stokes of New Jersey before Pennsylvania Bankers 
Ass’n at Atlantic City. 74 Conc. Rec. 1129, 1130 (1930). Compare Senator Nor- 
beck (S. D.) 75 Conc. Rec. 9979 (1932) (“involuntary servitude ”) ; letter written 
by C. B. Axford, editor American Banker, to Senator Fletcher (Fla.) 75 Conc. Rec. 
9983, 9984 (1932) (“ Wall Street dominance”). 
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recent failures of several large bank holding companies focus attention 
upon problems peculiar to that type of banking control. In addition, 
the effect which existing statutes have had in causing resort to the hold- 
ing company device by bankers seeking to expand the area of their ac- 
tivity renders probable a careful reéxamination of the scope of present 
laws in some of the 43 state legislatures which convened in January.® 
While it may be true that “ only a casual or superficial study of the 
provisions of state banking laws is-required to appreciate the complete 
absence of any definite and permanent national policy toward branch 
banking,” * yet the last decade, and particularly the last two years, have 
seen a noticeable trend toward widening the areas within which banks 
may establish branches. From only eight states allowing state-wide 
branch banking in 1925 * and nine in 1932,° at present sixteen states 
and Congress have given their legislative sanction.1° Whereas in 1925 





6 See Graves, Stroke Oar (1934) 7 STATE Gov’T 259, 262. 

7 CHAPMAN, Op. cit. supra note 2, at 175. See also Lee, Trends in State Bank 
Legislation (1931) 23 AM. BANKERs Ass’N J. 617. Banks have no implied or inci- 
dental powers to establish or operate branches. Bruner v. Citizens’ Bank of Shelby- 
ville, 134 Ky. 283, 120 S. W. 345 (1909) ; Marvin v. Kentucky Title Trust Co., 218 
Ky. 135, 291 S. W. 17 (1927) ; see Morehead Banking Co. v. Tate, 122 N. C. 313, 
316, 30 S. E. 341, 342 (1898). Therefore, in Kentucky, New Hampshire, North 
Dakota, Oklahoma, and Wyoming, where there is no legislation on the subject, a 
bank cannot lawfully open or maintain branches. In addition, 12 states expressly 
prohibit branch banking in any form. See, e.g., Ata. Cope ANN. (Michie, 1928) 
§ 6354. Offices for the performance of such routine services as receiving deposits and 
cashing checks do not come within this prohibition. Bruner v. Citizens’ of Shelby- 
ville; Marvin v. Kentucky Title Trust Co., both supra; see 34 Ops. Atr’y GEN. 1 
(1923); cf. Iowa Cope (1931) §9258-b1 (such offices authorized in county and 
contiguous counties); Wis. Stat. (1933) § 221.255 (receiving and paying station 
authorized). Also, it is clear that only the state can take advantage of the prohibi- 
tion. Bank of Tupelo v. Stonum, 220 Mo. App. 152, 281 S. W. 110 (1926) ; Morehead 
Banking Co. v. Tate, supra. Specific penalties for violations of permission or pro- 
hibition are laid down in a few statutes. Inp. Stat. Ann. (Baldwin, 1934) § 7947 
(misdemeanor); Minn. Stat. (Mason, 1927) § 7693 (liquidation); Va. CopE 
(Michie, Supp. 1934) § 4149(14) (fine of $1000). 

8 COLLINS, op. cit. supra note 4, at 32. 

® 18 Fep. Res. Bux. 455 (1932). 

10 Ariz. Rev. Cope Ann. (Struckmeyer, 1928) § 225; Cat. Gen. Laws (Deering, 
1931) act 652, §9; Conn. Gen. Strat. (Supp. 1933) §987b; IpAHO Cope ANN. 
(1932) § 25-1001, as amended by Laws 1933, c. 71; ME. Rev. Stat. (1930) c. 57; 
§ 88, as amended by Laws 1933, c. 34; Mp. Ann. Cope (Bagby, Supp. 1929) art. 11, 
§ 52B, as added by Spec. Sess. 1933, c. 23; Micu. Comp. Laws (Baldwin, Supp. 
1934) § 11901; Nev. Comp. Laws (Hillyer, Supp. 1934) $747; N. C. Cope Ann. 
(Michie, Supp. 1933) § 220(r) ; Ore. Laws 1933, c. 150, as amended by 2d Spec. Sess. 
1933, c. 96; R. I. Gen. Laws (1923) $ 3975; S. C. Cope (Michie, 1932) §§ 7835 (5), 
7836, 7859; S. D. Laws, Spec. Sess. 1933, c. 2; Uran Rev. Strat. ANN. (1933) $ 7-3-6, 
as amended by Laws 1933, c. 6; Vr. Pus. Laws (1934) §§ 6676-80; Wasx. Rev. 
Stat. Ann. (Remington, Supp. 1934) § 3231-1. 

The Banking Act of 1933 gives to all national banks the power to establish 
branches throughout the state wherever the state statute affirmatively allows state 
banks so to do. 48 Strat. 189, 190, 12 U. S. C. A. § 36 (1933). It was generally 
thought that this statute did not altogether remove the competitive advantage of 
state banks in this respect. See Legis. (1933) 47 Harv. L. Rev. 325, 329. However, 
interpretations by the Attorney General on what is necessary for an affirmative ex- 
pression of the right to establish branches have lessened this advantage to a great 
degree. 19 Fen. Res. BULL. 708 (1933). 
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only nine states allowed city and county branch banking," today thir- 
teen states allow it within limited areas.1* It has been suggested that 
“ the 1933-1934 legislation does not so much evidence a general trend 
toward . . . branch banking as it does an effort to provide for an emer- 
gency situation ”, and the statutes forbidding branches in places where 
there are banking facilities in existence are adduced in proof thereof.’* 
This seems tenuous, and it could equally be argued that if such were 
the case the statutes would more probably have expressly authorized 
branches for bankless communities, thus providing capital for districts 
left deserted by failures and suspensions, than have set up areas within 
which banks might operate and excepted small localities with adequate 
facilities. In addition, the rather common provision that existing banks 
within the proscribed areas may be taken over as branches tends to 
negative any theory that these statutes were passed to provide facilities 
for bankless communities. These laws seemingly result from legislative 
acceptance of the view, so prevalent among writers on banking today, 
that branch banking can better serve the needs of a centralized industrial 
system.’* 

Where branch banking is permitted, practically without exception the 
approval of the banking authorities is necessary, such approval being in 
many cases conditioned upon a showing of “ public convenience and ad- 
vantage ”.15 In addition, almost all states provide a minimum capital 
requirement for banks seeking to open branches,’* and some add to that 





11 COLLINS, op. cit. supra note 4, at 32. ; 

12 Del. Laws 1933, c. 94, § 20 (two branches in cities of 100,000); Ga. CoDE 
Ann. (Michie, Supp. 1930) § 2366(3a), (3b) (cities of 80,000 to 125,000 and over 
200,000) ; Inp. Stat. ANN. (Baldwin, 1934) § 7946 (cities of 50,000) ; La. Gen. Star. 
(Dart, 1932) §$§ 547, 588 (two branches in parish) ; Mass. ANN. Laws (Lawyer’s 
Co-op., Supp. 1934) c. 172, § 45 (branches in county) ; Miss. Laws 1934, c. 146, § 66 
(fifteen branches within 100 miles); Mont. Laws 1931, c. 129 (“ consolidated 
branches ” in same or contiguous counties); N. J. Laws 1933, c. 65 (branches in 
city, numbers proportionate to population) ; N. Y. BAnKinc Law (1934) §§ 4, 110 
(branches throughout district in which parent bank is located) ; On10 Cape ANN. 
(Throckmorton, 1934) § 710-73 (county and contiguous cities); Pa. Stat. ANN. 
(Purdon, Supp. 1934) tit. 7, § 819-204 (cities where national banks had branches 
in 1927); Tenn. Cope Ann. (Williams, 1934) §§ 5949, 5950 (county branches) ; 
Va. Cove (Michie, Supp. 1934) § 4149(14) (cities of 50,000). 

18 Needham, Branch Banking Statutory Trends (Sept. 1934) 27 AM. BANKERS 
Ass’n J. 48, 50. See, e.g., the statutes of Idaho, Mississippi, Oregon, South Dakota, 
and Utah, cited notes 10, 12, supra. 

14 See ANDERSON, FEDERAL AND STATE CONTROL OF BANKING (1934) 289; CHAP- 
MAN, Op. cit. supra note 2, at 8; Corztns, loc. cit. supra note 4; Pole, National 
Banks Need Branches (1929) 22 AM. BANKERS Ass’N J. 305; Burrell, Essential 
Elements in Banking Reconstruction (1933) 12 Harv. Bus. Rev. 12, 21; Wester- 
field, The Banking Act of 1933 (1933) 41 J. Pot. Econ. 721, 744. Ina speech at 
Chicago in 1933, Professor Kemmerer likewise advocated extending the areas of 
branch banking. See Am. Banker, April 19, 1933, at 4. 

15 See, e.g., the statutes of Arizona, California, Delaware, Maine, and North 
Carolina cited notes 16, 12, supra. Cf. Bank of Italy v. Johnson, 200 Cal. 1, 251 
Pac. 784 (1927). The statutes of New Jersey and Ohio provide for an appeal from 
the decision of the banking authorities to the courts. N. J. Comp. Srar. (Supp. 
1930) tit. 17, § 43c(1) ; Onto Cope Ann. (Throckmorton, 1934) § 710-73. 

16 CHAPMAN, op. cit. supra note 2, at 184. The statutes are variously based 
upon capital stock paid in or capital and surplus. 
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a blanket amount for each branch," others an amount equivalent to the 
capital necessary to establish a bank in the city where the new branch 
is to be opened.'* Only a very few states make special provision for the 
examination of branch systems,’® others apparently assuming that full 
protection is given by the laws governing unitary banks.”° Miscellane- 
ous provisions allow existing branches to be continued,” merged banks 
to be retained as branches,” require separate treatment of savings banks 
in certain cases ** and provide expressly for the designation of branches 
as such.** 

Although the power of Congress to establish national banks probably 
extends to authorizing them to maintain interstate branches,” as yet no 
attempt has been made to do so, and only in a few isolated cases have 
branches in more than one state been established.*® While the statutes 





17 See, e.g., the statutes of Arizona ($15,000 capital and surplus), Idaho ($25,000 
capital stock), New Jersey ($50,000 capital paid in, $100,000 for trust companies) , 
Utah ($50,000 capital paid in) cited notes 10, 12, supra. 

18 See, e.g., the statutes of California (but $50,000 per branch where in same city 
with parent bank), Michigan, Oregon, and South Dakota cited note 10, supra. 

19 Mississippi has a provision for the simultaneous examination of the parent and 
its branches. Miss. Laws 1934, c. 146, § 70; cf. S. C. Cope (Michie, 1932) §§ 7851, 
7858. Oregon and South Carolina have provisions for the publication of reports. 
Ore. 2d Spec. Sess. 1933, c. 77; S. C. CopE (Michie, 1932) § 7859. 

20 “ One objection to large-scale branch banking has been that it tends to defeat 
supervision and control through examination by public officials”. Fordham, supra 
note 1, at 977. This objection to branch banking was answered by former Comp- 
troller of the Currency Pole in no uncertain terms. “I think it would be easier to 
do that [make examinations] under branch banking, in that there would be fewer 
banks to examine ... the question of policy would be given more considera- 
tion. ... It might be, even, that there would have to be a more or less continuous 
examination going on. The Government would probably have a much closer con- 
tact with the executive committees and with the directors of banks, so that it would 
have first-hand knowledge of any change in banking policy, as applied to any par- 
ticular institution.” Hearings before Committee on Banking and Currency on H.R. 
141, 71st Cong., 2d Sess. (1930) 243. 

21 See, e.g., the statutes of Louisiana, Maryland, Pennsylvania, Tennessee, and 
Virginia ‘cited notes 10, 12, supra. 

22 See, e.g., the statutes of Connecticut, Idaho, Montana, South Dakota, and 
Utah cited notes 10, 12, supra. In this way the statutory requirement of a certificate 
of “ public convenience ” can be to some extent nullified. CHAPMAN, op. cit. supra 
note 2, at 78. The Idaho and Utah statutes contain provisions against taking over 
a bank for the purpose of establishing a branch if the bank is less than five years old. 
These provisions seek to prevent a circumvention of the statutes excepting small 
localities with banking facilities from the provisions of the statutes establishing wider 
areas within which banks may establish branches. See note 13, supra. 

23 See, e.g., Conn. Gen. Stat. (Supp. 1933) § 1020(b); La. Gen. Stat. (Dart, 
1932) §588; Mass. Ann. Laws (Lawyer’s Co-op., Supp. 1934) c. 168, § 25; N. J. 
Comp. Stat. (Supp. 1930) tit. 184, § 79c; WasH. Rev. Stat. ANN. (Remington, Supp. 
1934) § 3344. 

24 Miss. Laws 1934, c. 146, § 64; N. C. Cope Ann. (Michie, Supp. 1933) $ 220(r) ; 
Va. Cope (Michie, Supp. 1934) $ 4149(14). 

25 “ | | there appears to be no doubt of the constitutional power of Congress 
to permit the national banks to establish branches in any State of the Union, irre- 
spective of the laws of the State.” Awalt, Deputy Comptroller, Hearings, supra note 
20, at 268; CoLLIns, op. cit. supra note 4, at 3; Legis. (1932) 46 Harv. L. Rev. 143, 
145; cf. McCulloch v. Maryland, 4 Wheat. 316 (U.S. 1819). 

26 CHAPMAN, Op. cit. supra note 2, at 11; Hearings, supra note 20, at 462. 
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of New York ** and North Carolina ** admit of a construction which 
would allow the banks of those two states to establish extrastate 
branches, the foreign state could prevent this, if it so desired, under its 
power to regulate banking.*® ‘Thus, any expansion beyond state lines 
must apparently be in the form of chain or group banking, and not 
through the medium of branches, as in other countries. 

Whether or not it has resulted from restrictions on branch banking or 
its circumscription within state limits,®° chain and group banking sys- 
tems have assumed tremendous proportions.*t Yet, in direct contrast 
with branch banking, the legislators have laid but few restrictions upon 
the creation of powerful chains and groups. A majority of states do 
prevent the direct formation of chains, either by forbidding a bank to 
purchase the stock of other banks except to prevent loss,** or by severely 





27 Any bank having a combined capital and surplus of at least one million dollars 
may open branch offices “ without the state of New York, either in the United States 
of America or in foreign countries.” N. Y. BANKING Law (1934) § 110. Similar 
provisions as to foreign branches are found in a few states. Mass. Ann. Laws 
(Lawyer’s Co-op., 1933) c. 172, §47; Micu. Comp. Laws Ann. (Baldwin, Supp. 
1934) § 11901; Mo. Stat. Ann. (Vernon, 1932) § 5353. 

28 “ Any bank doing business under this chapter may establish branches in the 
cities in which they [sic] are located, or elsewhere,.... N. C. Cope ANN. 
(Michie, Supp. 1933) § 220(r) ; cf. Ore. Laws 1933, c. 150, as amended by 2d Spec. 
Sess. 1933, c. 96 (“ trade areas”). 

29 Noble State Bank v. Haskell, 219 U. S. 104 (1911); Shallenberger v. First 
State Bank, 219 U. S. 114 (1911) ; see 1 Micuie, BANKs AND BANKING (1931) 12; 
cf. First Nat. Bank in St. Louis v. Missouri, 263 U. S. 640 (1924), Note (1924) 37 
Harv. L. Rev. 899. The statutes of a few states might authorize by implication for- 
eign branches within their borders. Ata. Cop—E ANN. (Michie, 1928) § 6291; CAL. 
Gen. Laws (Deering, 1931) act 652, § 124; Ore. Laws 1933, c. 150, as amended by 
2d Spec. Sess. 1933, c. 96; TENN. Cope Ann. (Williams, 1934) § 5956. Express pro- 
visions against such branches are found in Tex. Ann. Civ. Stat. (Vernon, 1925) 
art. 490; W. VA. Cope ANN. (Michie, 1932) $ 3139; cf. La. Gen. Stat. (Dart, 1932) 
§ 541. 

80 See FIFTEENTH ANNUAL REPORT TO THE FED. REs. BOARD By THE FEp. REs. 
AGENT AT SAN FRANCISCO (1929) 25; A Stupy oF Group AND CHAIN BANKING — 
Tue Economic Poticy COMMISSION OF THE AM. BANKERS Ass’N (1929) 14. That 
liberalization of branch banking laws will see a decrease in chain and group banking 
seems generally conceded. See CARTINHOUR, OP. cit. supra note 1, at ‘120; Brink, 
Branch or Chain Banking — Its Effect on the Community (1930) 35 Com. L. LEAGUE 
J. 188, 190. 

31 On Dec. 31, 1931, apparently the latest figures available, there were 273 chains 
and groups, comprising 1886 banks (805 national, 98 state member, and 983 non- 
member) with loans and investments totaling $9,642,000,000. CHAPMAN, op. cit. 
supra note 2, at 349. See also 16 Fep. Res. Buty. 144 (1930). The largest of these 
are two groups, the Northwest Bancorporation and the Transamerica Corporation. 
The former had combined deposits of $319,039,241 on Dec. 31, 1933. Poor, BANK, 
GOVERNMENT AND Mun. VoLuME (1934) 1311. The latter is probably even larger. 
Id. at 1302. 

82 See, e.g., IDAHO Cope ANN. (1932) § 25-601; Kan. Rev. Stat. Ann. (Supp. 
1933) § 9-141; Nev. Comp. Laws (Hillyer, Supp. 1934) § 747.12; N. C. Cope Ann. 
(Michie, 1931) § 220(c) ; Oxia. Const. art. IX, § 41. Since the purchase of such 
stock is ultra vires, it is generally held that the purchasing bank is not subject to the 
statutory double liability. California Bank v. Kennedy, 167 U. S. 362 (1897); 
Concord First Nat. Bank v. Hawkins, 174 U. S. 364 (1899) ; Viegel v. Dakota Trust 
& Sav. Bank, 55 S. D. 236, 225 N. W. 657 (1929), (1930) 14 Minn. L. REv. 173. 
But cf. Commissioner of Banks v. Tremont Trust Co., 259 Mass. 162, 156 N. E. 7 
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limiting such purchases.** Although national banks are not expressly 
forbidden to hold bank stocks, lack of such authority has been implied 
from the absence of an express grant in the National Banking Act.** 
But, except in Kentucky,®* Mississippi,** and West Virginia *’ no limits 
appear to have been placed upon the right of an individual or group of 
individuals to form a chain through purchases of bank stock. And the 
Clayton Act has proved ineffective to prevent chain banking, -since it 
applies only to large national banks and, even as to these, can be cir- 
cumvented by dummy directors.** About a dozen states, however, pre- 
vent promoters from building chains on a “ shoe-string ” by limiting the 
amount of bank stock that another bank can accept as collateral.*® 
Unscrupulous dealings between units of the chain, one of its worst 
evils, have as yet been the subject of little legislative attention. An 
Arkansas statute forbids the owners of a chain to borrow from the indi- 





(1927). Stock obtained by foreclosure of collateral or by compromising a doubtful 
claim would, however, entail liability. National Bank v. Case, 99 U. S. 628 (1879) ; 
Viegel v. Dakota Trust & Sav. Bank, supra. 

33 See, e.g., ALA. Cope ANN. (Michie, 1928) § 6355; Del. Laws 1933, c. 93, § 21; 
Mass. Ann. Laws (Lawyer’s Co-op., Supp. 1934) c. 172, § 43; Tex. Ann. Civ. Star. 
(Vernon, 1925) art. 513; Vr. Pus. Laws (1934) § 6706. 

34 California Bank v. Kennedy, 167 U. S. 362 (1897) ; Concord First Nat. Bank 
v. Hawkins, 174 U.S. 364 (1899) ; Cassatt v. First Nat. Bank, 111 N. J. L. 536, 168 
Atl. 585 (1933), cert. denied, 291 U.S. 660 (1934); cf. Rev. Srat. (1875) § 5136, 12 
U.S.C. A. § 24 (1927), granting national banks “ all such incidental powers as shall 
be necessary to carry on the business of banking; by discounting and negotiating 
promissory notes, drafts, bills of exchange, and other evidences of debt; by receiving 
deposits; by buying and selling exchange, coin, and bullion; by loaning money on 
personal security ; and by obtaining, issuing, and circulating notes. . . .” 

35 “| | | nor shall any person, directly or indirectly, hoid or own more than one- 
half of the capital stock of a bank exclusive of stock held as collateral; ....” Ky. 
Stat. (Carroll 1930) § 581, as amended by Acts 1934, c. 15. 

36 The state comptroller is to enjoin any bank from operating within the state 
upon discovering that it is a member of a group or chain. Miss. Laws 1934, c. 146, 
§ 72. A Louisiana statute possibly limits chains to banks within the state. La. GEN. 
Stat. (Dart, 1932) § 541. 

87 It is made unlawful for any person to purchase and hold such stock either for 
the purpose of perfecting control of one or more banks or for the purpose of inducing 
the public to become participating owners thereof. W. Va. Cope Ann. (Michie, 
1932) § 3220. 

88 See CARTINHOUR, OP. cit. supra note 1, at 175 et seqg.; CHAPMAN, OP. cit. supra 
note 2, at 332 et seg.; 38 STAT. 732, 733 (1914), 15 U.S. C. A. $19 (1927) ; cf. Miss. 
Laws 1934, c. 146, § 38; Was. Rev. Stat. ANN. (Remington, Supp. 1934) § 3259. 
The Federal Reserve Board can make exceptions in certain cases and grant permits 
allowing participation in not more than three banks. See Regulation L, Fed. Res. 
Board, 4 Bus. Laws of the World, U. S. Unit (C. C. H. 1933) §§ 1199 et seq. 

89 Cat. Gen. Laws (Deering, 1931) act 652, § 44; Coto. Comp. Strat. (1921) 
§ 2551; Ga. Cope ANN. (Michie, 1926) § 2366 (163) ; InAaHo Cope ANN. (1932) §25- 
601; Mo. Stat. ANN. (Vernon, 1932) §§ 5357, 5429; N. M. Srar. Ann. (Court- 
right, 1929) § 13-134; N. Y. Banxinc Law (1914) § 108; Ore. Cope ANN. (1930) 
§ 22-913; Pa. Stat. ANN. (Purdon, Supp. 1934) tit. 7, § 819-1008; Tex. ANN. C1v. 
Stat. (Vernon, 1925) §513; Wasn. Rev. Stat. Ann. (Remington, Supp. 1934) 
§ 3243; Wis. Stat. (1933) § 221.30. The practice was to buy bank stock, pledge it 
to another bank as collateral, and with the borrowed funds, purchase more of such 
stock. CARTINHOUR, op. cit. supra note 1, at 195. While the above statutes were 
not o— solely at this practice, they do appear to have effectively pre- 
vented it. 
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vidual links,*° and at least two states require that banks exact the same 
security from shareholders as from others.*t Limits upon the total lia- 
bilities of an individual to any bank ** and on loans to directors and 
officers ** are found in probably a majority of states as well as the federal 
enactments, but obviously place little restriction upon the interdealings 
of chain members. The possibility of loading banks with speculative 
paper, the difficulties of examining and supervising large chains,** and 
the failure of a few of these have led to suggestions that Congress abolish 
chain banking altogether,*® or place all chain banking beyond state lines 
under the Federal Reserve Board or Federal Trade Commission.*® Less 
desirable than branch banking,*’ considered by many an unmixed evil,** 
explanation for chain banking’s escape from legislative interference 
probably lies in the small size of the individual units involved, the gen- 
eral lack of knowledge concerning stock ownership, and an outward ap- 
pearance of independence created by a local board of directors and local 
officers. 

Less legislative indifference and more technical legal problems are 
encountered in group banking, dominated as it is by the bank holding 
company. At the outset, it has been suggested that the name “ bancor- 





40 “ Any person or persons,.and or any company, co-partnership, corporation 
or other legal entity in which such person or persons own or control a substantial 
interest, owning either singly or jointly an aggregate of fifty per cent or more of 
the capital stock of three or more banks and or trust companies, thus forming a 
chain or group of banks and or trust companies, shall be, and are hereby prohibited 
from borrowing from, or becoming indebted to, such banks and or trust companies, 
thus owned and controlled, in any amount or in any manner.” Ark. Dic. Strat. 
(Crawford & Moses, Supp. 1931) § 717¢. 

41 Ky. Srar. (Carroll, 1930) § 581, as amended by Acts 1934, c. 15; TENN. 
Cope ANN. (Williams, 1934) § 5925. 

42 See, e.g., 41 STAT. 296 (1919), 12 U.S.C. A. § 84 (1927) ; Coto. Comp. Star. 
(Supp. 1932) § 2688; Iowa Cope (1931) § 9223; Miss. Cope ANN. (1930) § 3810; 
N. H. Pus. Laws (1926) c. 265, $37; Wyo. Rev. Stat. Ann. (Courtright, 1931) 
§ 10-132. 

43 See, e.g., 48 Stat. 182, 12 U.S. C. A. § 375a (1933) ; Conn. Gen. Stat. (Supp. 
1933) § 991b; Fra. Comp. Gen. Laws Ann. (Supp. 1934) § 6083 (also limits loans 
to corporations in which directors or officers are interested); IpAHo Cope ANN. 
(1932) § 25-603; INp. Stat. ANN. (Baldwin, 1934) § 7922 (same as Fla.); TENN. 
Cope ANN. (Williams, 1934) § 6024. The restrictive aspects of the Tennessee stat- 
utes have been strictly construed. State v. Farmers’ State Bank, 162 Tenn. 499, 39 
S. W.(2d) 281 (1931). 

44“, | . the difficulty of properly examining a large chain of banks is in many 
instances practically unsurmountable.” CHAPMAN, supra note 2, at 339. Cf. Wester- 
field, supra note 14, at 741. 

45 ANDERSON, op. cit. supra note 14, at 266. Impetus for such demands was fur- 
nished by the experience in Georgia. See McFadden, The Chain Bank Crash in 
Georgia (1926) 19 AM. BANKERs Ass’N J. 137. Constitutional sanction for a tax 
for this purpose might well be found in Veazie Bank v. Fenno, 8 Wall. 533 (U. S. 
1869). This case has possibly been qualified to some extent by later cases. See 
Legis. (1932) 46 Harv. L. Rev. 143; cf. Note (1934) 43 YALE L. J. 454. 

46 CHAPMAN, Op. cit. supra note 2, at 342. Constitutional sanction for such 
legislation might be more difficult to discover. See note 61, infra. 

47 See Pole, Hearings, supra note 20, at 219; Senator Glass, 75 Conc. REc. 9893 
(1932); Senator Fletcher, 75 Conc. Rec. 9986 (1932). 

48 See ANDERSON, OP. cit. supra note 14, at 266; CHAPMAN, op. cit. supra note 
2, at 341. 
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poration ” comes within the purview of the statutes forbidding a non- 
banking association to use the word “ bank ” in its title.*® But in view 
of the fact that these statutes were passed to protect prospective deposi- 
tors, and that these holding companies do not accept such deposits, no 
great injury can result from the use of such a name. The general in- 
corporation laws of most states would probably be interpreted to permit 
the incorporation of bank holding companies,°° and even where this 
would not be possible, no great difficulty is involved due to the ease of 
incorporation in states so providing.®' Since 1929, legislative assaults 
have been aimed directly at this particular type of holding company, 
culminating in the activity of the past two years. Mississippi,°? New 
Jersey,®°* Washington,** and possibly Kentucky °° and West Virginia °° 
outlaw domestic holding companies of this type and forbid local banks 
to allow the privileges of stock ownership to foreign holding companies.** 
However, proposed federal legislation to prevent the formation and 
operation of group systems has received little attention in either house 
of Congress.** 





49 See CARTINHOUR, OP. cit. supra note 1, at 60 et seg. Cf., e.g., ME. Rev. Stat. 
(1930) c. 57, §5; Mp. Ann. Cope (Bagby, 1924) art. 11, § 78; Miss. Cope ANN. 
(1930) § 3839; Mo. Stat. ANN. (Vernon, 1932) $5395; UTAH Rev. Strat. ANN. 
(1933) § 7-3-59. 

50 This interpretation was placed upon the Michigan statutes by State Attorney 
General Brucker. U.S. Daily, Oct. 28, 1929, at 15, (1929) 9 Micu.S.B.J.125. See 
note 86, infra. 

51 One state, at least, expressly denies incorporation for such purposes. VT. Pus. 
Laws (1934) § 5819; cf. OkLA. Const. art. IX, § 41; Tex. Ann. Crv. Stat. (Vernon, 
1925) art. 1302. Many of the largest holding companies, including the Northwest 
Bancorporation, The Transamerica Corporation, and the Banco Kentucky, were in- 
corporated in Delaware. Poor, op. cit. supra note 31, at 1311, 1302; Poor, RAILROAD 
& BANK SECTION (1930) 2369. 

52 Miss. Laws 1934, c. 146, § 72. See note 36, supra. 

538 N. J. Comp. Stat. (Supp. 1930) tit. 47, §3(a)(3, 4). But the statute does 
not require the disposition of stock already held. Banks and trust companies and 
their affiliates are specifically excepted from the provisions of the act. “ The effect 
of the law, therefore, is simply to prohibit the operation of bank holding corpora- 
tions except where they are banking institutions or their affiliates.” CARTINHOUR, 
op. cit. supra note 1, at 202. 

54 WasH. Rev. Stat. ANN. (Remington, Supp. 1934) § 3243-1. Like the New 
Jersey law, the act does not require disposition of stock already acquired. 

55 Ky. Strat. (Carroll, 1930) § 581, as amended by Acts 1934, c. 15. See note 
35, supra. If the court should interpret the word “ person ” to include corporations, 
this statute would have a restrictive effect on the formation and maintenance of 
these holding companies. 

56 W. Va. Cope Ann. (Michie, 1932) $3220. See note 37, supra. The statute 
penalizes purchases of stock by any “ person ” and later in the same sentence refers 
to “ persons, firms or corporations ”. 

57 The power to regulate banking may give the state the right to say who shall 
hold and exercise the privileges of stock ownership in local banks. Cf. Noble State 
Bank v. Haskell, 219 U.S. 104 (1911) ; see note 29, supra. 

58 Congressman Strong introduced such a bill (H. R. 8367) into Congress Jan. 9, 
1930. 72 Conc. Rec. 1342 (1930). This bill provided that any national bank be- 
longing to a group system should forfeit its charter, any state member bank should 
be required to surrender its stock in the Federal Reserve Bank, any non-member 
bank should be denied the privileges of the Federal Reserve System, and the whole 
group should be denied the use of the mails in interstate or foreign commerce. On 
the same day Congressman Goldsborough introduced a bill (H. R. 8363) with similar 
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The importance of supervising and regulating these group banking 
systems cannot be underestimated. Since the holding company is not 
doing a banking business,®® it does not fall within the purview of the 
almost universal statutes providing for the examination and supervision 
of corporations doing such a business. But Congress and about a dozen 
states have passed laws to remedy this situation. On the theory that the 
states are unable to cope with this problem,® and that the Federal Gov- 
ernment has no power to regulate directly the holding corporations which 
are the cregtures of the various states,** the Banking Act of 1933 pro- 
vides for the indirect supervision of all affiliates of national or state 
member banks.®? To this end, the Act prohibits a holding company 
from voting national bank stock without a permit from the Federal Re- 





purpose. 72 id. 1342 (1930). The chief provision of this bill is a 2% tax 
on checks of banks operating in group systems. The constitutionality of this pro- 
vision evoked a long discussion on the floor of the House. 72 id. 1653 et seq. 
(1930). See note 45, supra. The bill was also introduced at subsequent sessions of 
Congress but evidently with no greater success. 75 id. 973 (1931); 77. id. 149 
(1933). Cf. N. Y. Times, Feb. 7, 1935, at 1 (bills to control public utility. holding 
companies). 

59 18 Wis. Ops. Att’y GEN. 30, 36 (1929); Brucker, Michigan Permits Holding 
Companies to Buy and Own Stock in State Banks, U.S. Daily, Oct. 28, 1929, at 15, 
(1929) 9 Micu. S. B. J. 125; CARTINHOUR, Op. cit. supra note 1, at 203 (Ass’t At- 
torney General Gurnee of Minnesota). Although these three non-judicial opinions 
are the sole direct authority for the statement made, banking has frequently been 
held to require the receipt of deposits. Gamble v. Daniel, 39 F.(2d) 447 (C. C. A. 
8th, 1930), cert. denied, 282 U.S. 848 (1930), (1931) 9 NEB. L. BULL. 337; Middlesex 
Banking Co. v. Eaton, 221 Fed. 86 (D. Conn. 1915), aff'd, 233 Fed. 87 (C. C. A. 2d, 
1916). Statutory definitions of banking are often of this nature. See, e.g., CAL. GEN. 
Laws (Deering, 1931) act 652, §2; Ga. Cope ANN. (Michie, 1926) § 2366(1); 
IpaHo Cope ANN. (1932) § 25-102; Kan. Rev. Stat. ANN. (1923) § 9-138; TENN. 
Cope Ann. (Williams, 1934) § 6055. Public utility holding companies are not con- 
sidered as doing a public utility business. See Lilenthal, The Regulation of Public 
Utility Holding Companies (1929) 29 Cot. L. REv. 404, 409. 

60 “ Since a bancorporation can control both national banks and state banks, 
even when located in many states, this multiplication of jurisdictions has compli- 
cated the supervision of group banking, because, if it is to be effective, the super- 
vising authorities must have power to inspect each component of the group as well 
as the holding company.” Westerfield, supra note 14, at 741. See ANDERSON, op. cit. 
supra note 14, at 271; Legis. (1932) 46 Harv. L. REv. 143, 144. 

61 The view has been expressed that the Supreme Court would probably uphold 
direct federal regulation of these holding companies. ANDERSON, op. cit. supra note 
14, at 467; CaRTINHOUR, op. cit. supra note 1, at 189. But the Court’s indications 
that banking is not commerce tend to an opposite view. Cf. Paul v. Virginia, 8 
Wall. 168 (U. S. 1869); Nathan v. Louisiana, 8 How. 73 (U. S. 1850); Engel v 
O’Malley, 219 U. S. 128 (1911). But cf. Note (1934) 43 YALE L. J. 454. And 
unless the individual banks were engaged in interstate commerce, the mere fact 
that a holding company controlled two banks in different states would not seem to 
place that company in interstate commerce. Cf. BONBRIGHT AND MEANS, THE HoLp- 
Inc Company (1932) 221. 

62 “ The term ‘ holding company affiliate ’ shall include any corporation, business 
trust, association, or other similar organization — (1) Which owns or controls, di- 
rectly or indirectly, either a majority of the shares of capital stock of a member bank 
or more than 50 per centum of the number of shares voted for the election of direc- 
tors of any one bank at the preceding election, or controls in any manner the election 
of a majority of the directors of any one bank, or (2) For the benefit of whose share- 
holders or members all or substantially all the capital stock of a member bank is held 
by trustees.” 48 Stat. 162, 12 U. S. C. A. § 221b (1933). A partnership is not a 
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serve Board,® and conditions such permit upon the holding company’s 
agreement to subject itself to the examination of the Comptroller Gen- 
eral, to build up a reserve of securities to pay the double liability at- 
tached to the stock it holds, and to divest itself of its security affiliates. 
State member banks are required to obtain from holding company affili- 
ates an agreement that they will subject themselves to the above con- 
ditions.** Indiana has in effect adopted the Federal Act,®* and four 
other states provide for examination of holding companies.*’ 

The great danger of harmful dealings between the various units of the 
group presents problems similar to those encountered in chain banking.** 
A few statutes forbid or limit the purchase of stock by a bank from a 
holding company affiliate, and limit the loans that can be made to such 





“ corporation, business trust, association or other similar organization.” 20 Fen. 
Res. Butt. 41 (1934); cf. id. at 122. The specifically enumerated methods of 
control do not seem adequately to cover the actual possibilities of holding com- 
pany control through lesser degrees of stock ownership. 

63 “ The Federal Reserve Board may, in its discretion, grant or withhold such 
permit as the public interest may require. In acting upon such application, the 
Board shall consider the financial condition of the applicant, the general character 
of its management, and the probable effect of the granting of such permit upon the 
affairs of such bank, ... .” 48 Srat. 186, 187, 12 U.S. C. A. § 6: (1933). And in 
order to prevent a large holding company from unduly influencing the Federal Re- 
serve Board, the Act provides that where two or more member banks within the same 
district are affiliated with the same holding company, only one of the banks is al- 
lowed to participate in the nomination or election of Federal Reserve bank directors. 
48 Stat. 163, 12 U. S. C. A. § 304 (1933). Permits are revocable by the Federal 
Reserve Board on 60 days notice for violation of the provisions of the Act and the 
franchise of any controlled national bank is made subject to forfeiture. 48 STAT. 188, 
12 U.S.C. A. § 61 (1933). 

64 48 SraT. 187, 188, 12 U.S.C. A. § 61 (1933). Section 19 of the Act provides 
for examination of the banks on the same day as the holding company, thus pre- 
venting any “ juggling ” of assets. Publication of individual or consolidated state- 
ments of condition may be required. By June 16, 1938, every holding company is 
required to build up a reserve of readily marketable assets, other than bank stocks, 
of not less than 12% of the bank stock held, with continued increase at 2% a year 
until an aggregate of 25% is reached, except that where the shareholders of the hold- 
ing company have agreed to assume individual liability in proportion to the bank 
stock held, a 12% reserve is sufficient. Apparently many such agreements exist. 
See p. 671, infra. 

65 Failure to obtain such agreement from the holding company affiliate renders 
the bank liable to forfeiture of all rights and privileges as a Federal Reserve member. 
48 Stat. 166, 12 U.S. C. A. § 337 (1933). 

66 Inp. StaT. ANN. (Baldwin, 1934) §§ 7948-54. Although it is within the power 
of a state to require an agreement to submit the whole group to examination as a 
prerequisite to voting the stock of its banks, the practical difficulties of such ex- 
amination where the affiliated banks and holding company are spread throughout 
several states appear almost unsurmountable. 

67 Kan. Rev. Stat. Ann. (Supp. 1933) § 9-125a-c; N. Y. Banxrnc Law (1933) 
§ 39; Ore. Cope ANN. (1930) § 25-503; Wis. Stat. (1933) § 221.56. A narrow con- 
struction was placed on the Wisconsin law, the Attorney General deciding that the 
Commissioner of Banking had no authority to require holding companies to file with 
the banking department a list of their shareholders. 19 Wis. Ops. Att’y GEN. 141 
(1930). 

68 Hearings before Committee on Banking and Currency on S. R. 84 (72d Cong.), 
and S. R. 56 & S. R. 97, 73d Cong., 2d Sess. (1934) pts. 9-12. Parts 9 and 10 
deal with the practices of the Guardian Detroit Union Group and the other two with 
those of the Detroit Bankers Co. 
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affiliates.°® A Washington statute forbids a bank to loan on the security 
of the capital stock of the holding company.”® Even in the absence 
of such a statute, the court reached ‘the same result in the recent case of 
Anderson v, Akers,” and held the directors of the National Bank of 
Kentucky individually liable for the loss upon a loan made with Banco 
Kentucky stock as collateral, a substantial portion of the assets of 
that holding company representing stock of the bank.** ‘The court’s 
theory was that the statute prohibiting loans on the bank’s own stock 
likewise prohibited loans on the holding company’s stock.”* The cor- 
porate entity of the holding company being discarded, the loan becomes, 
in effect, a loan upon collateral of which part is the bank’s own stock 
and part is legal collateral. Thus, the court apparently holds the direc- 
tors as guarantors wherever part of the collateral is “ tainted ’’.”* 
Despite provisions in the Banking Act of 1933 for deposit insurance 
and for the removal of the double liability on national bank stock sub- 
sequently issued,’° and despite the frequent legislative authorization of 
preferred stock not entailing individual liability,”* the statutory lia- 
bility on bank stock is still regarded as some safeguard to depositors.”” 





69 48 SraT. 183, 12 U.S.C. A. § 371(c) (1933) ; Inn. Stat. ANN. (Baldwin, 1934) 
8§ 7955-56; Ore. Cope ANN. (1930) § 25-502; cf. Pa. Stat. ANN. (Purdon, Supp. 
1934) tit. 7, § 819-520 (regulation of purchase of securities by bank from directors 
or officers of affiliates). See also the statutes of Kentucky and Tennessee cited note 
AI, supra. 

70 Was. Rev. Stat. ANN. (Remington, Supp. 1934) § 3243. The Indiana statute, 
cited note 69, supra, limits a bank’s acceptance of such collateral to 10% of its own 
capital and surplus. Compare the Banking Act of 1933 and the Oregon statute cited 
note 69, supra. ' 

71 7 F. Supp. 924 (W. D. Ky. 1934). 

72 The court appears to assume that 40% of Banco’s assets were, in effect, stock 
in the National Bank. See 7 F. Supp. at 950. Stock of at least five other banks 
would be represented in the other 60%. Poor, op. cit. supra note 51, at 2369. 

73 See Rev. Stat. (1875) § 5201, 12 U.S. C. A. § 83 (1927). A similar provision 
is found in almost all state banking statutes. See, e.g., Coro. Comp. Stat. (1921) 
§ 2551; Fra. Comp. Gen. Laws ANN. (1927) §§ 6074, 6138; GA. Cope ANN. (Michie, 
1926) § 2366 (167); Tenn. Cope Ann. (Williams, 1934) § 5926; Ura. Rev. Stat. 
ANN. (1933) § 7-3-42. But cf. Int. Rev. Stat. (Cahill, 1933) c. 32, $6. 

74 Where part of the collateral for a loan is the bank’s own stock, it would 
probably not be open to the directors to argue that they would have made the loan 
on the good collateral alone or without any security, since liability could thus be too 
easily avoided. The court here also imposed liability for the entire loss, and not 
merely for the excess, in the somewhat analogous situation of an excessive loan to an 
individual. In this part of the case, the court was merely following a previous Su- 
preme Court decision. Corsicana Nat. Bank v. Johnson, 251 U. S. 68 (1919); cf. 
Adams v. Clarke, 22 F.(2d) 957 (C. C. A. 9th, 1927) ; McRoberts v. Spaulding, 32 
F.(2d) 315 (S. D. Iowa 1929). 

75 48 Sat. 168-80, 12 U.S.C. A. § 264 (1933) ; 48 Strat. 189, 12 U.S.C. A. § 63 
(1933). Some states also have provisions for deposit insurance. See Note (1933) 
47 Harv. L. REv. 325, 330. 

76 48 Stat. 147, 148, 12 U.S. C. A. § 51a, b (1933); Miss. Laws 1934, c. 146, 
§ 52; Mont. Laws Spec. Sess. 1933, c. 15; Pa. Stat. ANN. (Purdon, Supp. 1934) tit. 
7, 8§ 133, 138; Wyo. Rev. Strat. Ann. (Courtright, Supp. 1934) §§ 10-901, 10-906. 

77 The statutes of nearly 40 states impose this liability on the holders of bank 
stock. See Note (1932) 80 U. of Pa. L. Rev. 1133; Note (1932) 41 YALE L. J. 583. 
National bank stock issued prior to 1933 also carries this liability. The extent of 
protection thus afforded, however, is minute, amounting to less than 5% of the de- 
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And, although the danger that this liability will be uncollectible where 
the stock is held by bank holding companies has been said to be small,”* 
the recent failures of the Detroit Bankers Co., the Guardian Detroit 
Union Group, Inc., and the Banco Kentucky indicate that such an 
event is more than a theoretical possibility. Yet only Wisconsin has 
by express enactment imposed liability upon the shareholders of the 
holding company.”® 

Whether courts, in the absence of statute, would disregard the cor- 
porate entity and impose liability upon the stockholders of the holding 
company in proportion to the amount of stock in the insolvent bank 
owned by the company is as yet undecided. Numerous reiterations of 
the proposition that the real owner of bank stock will be held for the 
double liability *° do not aid in finding a solution to the problem, since, 
in this situation, until the corporate veil is discarded, the corporation 
itself is the real owner. A few decisions, however, shed some light upon 
this problem. In Corker v. Soper ** the Fifth Circuit imposed liability 
upon a bank president who had formed a corporation to hold his 
shares upon the ground that the corporation was his agent. In an oral 
opinion handed down in Holland v. Metropolitan Holding Co.,** the 
Eastern District of Missouri expanded this agency doctrine to cover a 
case in which the company had several shareholders. The facts of 
these two cases, however, seem to indicate that the holding com- 





posit. claims if allowance be made for uncollectible liability, and expenses of suit. 
This results from the fact that in most cases, the ratio between deposit liability 
and capital stock is as 15 is to one, and it has been estimated that less than 50% of 
such liability is in practice actually collected. Rand, Hearings, supra note 20, at 
1180. 

78 “Tt is almost inconceivable that a condition could arise among our banks 
where the stockholders’ liability could not be enforced 100 per cent.” Rand, Pres. 
Marine Midland Corp., Hearings, supra note 20, at 1180. “. . . some of the strongest 
holding companies thus grant greater protection to the depositors in their subsidiary 
banks than is accorded to the depositors of an ordinary unit bank, who must rely 
on the very doubtful protection of individual shareholders’ liability.” BoNnsricHT 
AND Means, THE Hotpinc ComPANy 331. 

79 Liability is imposed on the stockholders of domestic corporations or of foreign 
corporations authorized to do business in the state. Ws. Stat. (1933) § 221.56. 

80 See, e.g., Ohio Valley Nat. Bank v. Hulitt, 204 U.S. 162, 168 (1907) ; Early, 
Rec’r v. Richardson, 280 U. S. 496, 499 (1930); cf. English v. Gamble, 26 F.(2d) 
28 (C. C. A. 8th, 1928). 

81 53 F.(2d) 190 (C. C. A. 5th, 1931), cert. denied, 285 U.S. 540 (1932), (1932) 
45 Harv. L. Rev. 580; see Note (1932) 10 N. C. L. Rev. 288. “ Appellant’s troubles 
do not arise from the fact that the corporate entity of the Laurens Company has 
been disregarded. The judgment of the court below fully recognized and gave effect 
to that entity. It found that, though it did in fact exist, it existed as a mere creature 
organized and maintained for the purpose of holding, not really, but as an agent for 
appellant, the stock which he caused to be put initsname, ... .” 53 F.(2d) at 192. 
The Supreme Court had previously decided that the principal was liable on stock 
held for him by his agents. National Bank v. Case, 99 U. S. 628 (1879). Accord: 
Houghton v. Hubbell, 91 Fed. 453 (C. C. A. 1st, 1899). 

82 FE. D. Mo., March 21, 1934, in which the court said, “I am, therefore, of the 
opinion that the Holding Company took no title to the stock in controversy, and that 
it was the mere agent of its stockholders, the individual defendants, and that they 
are personally liable as the actual and beneficial owners thereof for the assessment 
herein sought to be recovered.” 
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panies were formed for the express purpose of escaping possible lia- 
bility. In Laurent v. Anderson ** the Banco Kentucky as holder of 
trustees’ participation certificates, was ordered by the Circuit Court of 
Appeals for the Sixth Circuit to pay the statutory liability on bank 
stock held by trustees, the certificates containing an agreement that the 
holders would be liable. Two other recent cases involve the insolvency 
of corporations controlling more than one bank, such corporations 
clearly not having been established for the sole purpose of avoiding the 
statutory liability. In both, the holding company stock as well as the 
articles of incorporation contained an agreement that its holders would 
be individually liable for their proportionate share of any assessments 
made against the holding company. In Barbour v. Thomas,** Judge 
Hayes, sitting in the Eastern District of Michigan, following a similar 
dictum in the Laurent case,*° indicated that he would have imposed 
individual liability upon the shareholders of the holding company even 
in the absence of any agreement. The dictum went upon a two-fold 
theory; it spoke of disregarding the corporate fiction and also referred 
to an agency relationship.*® The language of the Michigan Supreme 
Court in Simons v. Groesbeck," however, indicates the possibility of 
an opposite result. A decision that would force contribution from the 





83 49 F.(2d) 819 (C. C. A. 6th, 1934); cf. O’Keefe v. Pearson, 73 F.(2d) 673 
(C. C. A. 1st, 1934). 

84 » F. Supp. 271 (E. D. Mich. 1933). The court here refused to enjoin the 
receiver of the First National Bank of Detroit from assessing the statutory liability 
directly to the shareholders of the Detroit Bankers Co. The case, although dated 
in the report as 1933, was apparently decided sometime in 1934, the findings of 
fact being dated March 8, 1934. 

85 “The petition and especially the evidence sustain recovery against Banco as 
the real and beneficial owner under section 64 of the National Banking Act (12 
USCA). It was not necessary that the receiver rely upon Banco’s agreement to 
pay the double liability.” Laurent v. Anderson, 70 F.(2d) 819, 824 (C. C. A. 6th, 
1934). 
86 “ Whenever the principal business of a corporation is to hold stock of this stat- 
utory liability class and is without capital or other substantial assets to respond to the 
statutory liability, the corporation should be disregarded and its stockholders held 
individually liable in proportion to the stock owned by them as the true and bene- 
ficial owners of the stock. It functions as a mere agency for the stockholders.” 
Barbour v. Thomas, 7 F. Supp. 271, 278 (E. D. Mich. 1933). Counsel for the re- 
ceiver of the bank also argued that liability should be imposed upon the ground that 
formation of the holding company was unlawful. Cf. Note (1934) 33 Micu. L. 
REv. 273, 274. The court evidently accepted the interpretation which the Michigan 
attorney general had put on the incorporation statutes, but did not discuss the 
point. See note 50, supra. Use of word “his” in referring to stockholders, in the 
National Banking Act, 38 Strat. 273 (1913), 12 U.S. C. A. § 64 (1927), would not 
seem a strong basis for such a contention. But the argument could be made with 
much greater force under state statutes containing the words “ by him or her held ”. 
Cf. Itz. Rev. Stat. (Cahill, 1933) c. 16a, §6; Iowa Const. art. 8, § 9. 

87 256 N. W. 496, 500 (Mich. 1934): “ Stockholders can agree that an assessment 
can be levied on their stock; they may voluntarily assess themselves for the better- 
ment of the corporation, even though such assessment may have no statutory war- 
rant or authority.” Elsewhere in the opinion there are other vague implications of a 
like nature. The attorney general of Michigan, however, had said, in an opinion, 
that shareholders would be held. U.S. Daily, Oct. 28, 1929, at 15, (1929) 9 Micu. 
S. B. J. 125, 126. The Wisconsin attorney general gave a contrary opinion. 18 WIs. 
Ops. Att’y GEN. 30, 34 (1929). 
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shareholders of the holding company only where an agreement to con- 
tribute existed would not only leave the receiver of an insolvent bank 
owned by an insolvent holding company without recourse where no such 
agreement existed, but also, even where such an agreement did exist, 
the rights of other creditors of the holding company might intervene 
to the injury of the depositors of the insolvent bank.** The policy of 
the courts to protect depositors wherever possible will probably cause 
the dictum in Barbour v. Thomas to be followed.*® But it seems more 
probable that a court so holding will discard the agency theory of 
Corker v. Soper and merely say that where the purpose of a statute 
is as clear as this one, the corporate entity must give way.*° 

The existence of these chain and group banking systems seems to 
indicate that multiple banking is felt, in financial circles at least, to 
be desirable. Of the various methods by which this can be accom- 
plished, branch banking seems to present fewer obstacles to adequate 
supervision and regulation. The broader base upon which the bank- 
ing unit rests seems, in addition, to give a branch banking system 
greater power to withstand shocks. Legislative widening of the areas 
within which banks may establish branches will probably reduce the 
number and size of the chains and groups within those areas. In the 
last analysis, however, the choice between the holding company and 
the branch will depend upon whether the greater efficiency and resili- 
ency of a branch banking system is regarded as more valuable than 
the relative independence of local officers under the other types. Al- 
though liberalization of existing laws might cause some development 
of interstate branches, for some time to come at least, interstate mul- 
tiple banking must be in other forms. Continued existence of the hold- 
ing company, therefore, emphasizes the need for its legislative control 
and for some definitive clarification by the courts of the liability of its 
shareholders. 





88 The court in Barbour v. Thomas expressly denied any rights to the creditors of 
the holding company by enjoining the receiver of that company from attempting to 
collect a pro rata share of the statutory liability upon the ground that the agreement 
was “ for a limited and specific purpose, the satisfaction of the bank stock assess- 
ment.” 7 F. Supp. at 275. Cf. In re Richardson, [1911] 2 K. B. 705. In the 
Simons case, however, the state supreme court refused to enjoin the receiver from 
enforcing the agreement and added, “ This contractual stockholders’ liability is just 
as much a trust fund for the benefit and protection of the creditors as the capital 
stock of the corporation itself.” 256 N. W. at 500 (Mich. 1934). The effect of this 
latter decision is not clear since the receiver of the holding company is bound by 
the injunction of the federal district court. 

89 Cf. Schram v. Plym, 7 F. Supp. 478 (W. D. Mich. 1934) (bank directors 
liable on their qualifying shares in spite of exchange for group shares) ; Anderson v. 
Akers, 7 F. Supp. 924 (W. D. Ky. 1934), supra p. 669. See also Note (1932) 10 
N. C. L. REv. 288. 

90 Cf. Northern Securities Co. v. United States, 193 U. S. 197 (1904); United 
States v. Reading Co., 253 U.S. 26 (1920) ; Wormser, Piercing the Veil of Corporate 
Entity (1912) 12 Cor. L. REv. 496. 
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ADMINISTRATIVE LAW — STATUTORY APPEAL TO COURT FROM TAX ASSESS- 
MENT AS JUDICIAL PRocEEDING.—A city sought to collect taxes upon the 
shares of a national bank as permitted by federal statute. 42 STaT. 1499 
(1923), 12 U. S. C. A. § 548 (1927). The tax board approved the major 
part of the assessment as made by the city tax collector and ordered the 
latter to proceed with the collection. The bank filed an appeal to the cir- 
cuit court of the county in accordance with a statute declaring that “ the 
controversy shall be tried anew”. Muss. CopE ANN. (1930) §62. The 
bank then removed the proceeding to the federal district court. The city 
moved to remand, claiming the appeal was administrative in character and 
not a “ suit ” within the meaning of the removal act. 36 StTaT. 1094 (1911), 
28 U. S. C. A. §71 (1927). Held, that the appeal proceeding was a “ suit ” 
since it was judicial rather than administrative. Motion overruled. City of 
Hattiesburg v. First Nat. Bank of Hattiesburg, 8 F. Supp. 157 (S. D. Miss. 
1934). 

An administrative proceeding is not a “suit ” within the inclusion of the 
removal act. Upshur County v. Rich, 135 U. S. 467 (1890). Similarly, 
federal courts will, as a rule, refuse to assume equitable jurisdiction where 
administrative remedies provided by the state have not been exhausted. 
Gorham Mfg. Co. v. State Tax Comm. of the State of New York, 266 U. S. 
265 (1924); Dundee Mtge. Trust Inv. Co. v. Charlton, 32 Fed. 192 (C. C. D. 
Ore. 1887). But cf. Smith v. Illinois Bell Tel. Co., 270 U. S. 587 (1926) 
(administrative relief delayed), (1926) 24 Micu. L. Rev. 845. However, 
different formulas have been employed in determining whether a statutory 
appeal to a court from the ruling of an administrative board or officer is ad- 
ministrative or judicial. In some instances, the order which the court was 
empowered to make has been determinative. Where there was power to 
modify the ruling, the Supreme Court has treated the appeal as administra- 
tive. Prentis v. Atlantic Coast Line Co., 211 U. S. 210 (1908); Keller v. 
Potomac Elec. Power Co., 261 U. S. 428 (1923). But where there was power 
merely to confirm or reverse, the appeal was regarded as judicial. Bacon v. 
Rutland R. R., 232 U. S. 134 (1914). But cf. Grubb v. Public Utilities 
Comm., 281 U. S. 470 (1930). This formula, however, has been restricted 
to cases where the appeal lay from a regulative order, its application being 
denied where the appeal was from an appraisal. City Bank Farmers Trust 
Co. v. Schnader, 291 U.S. 24 (1934), (1934) 33 Micu. L. Rev. 118: The 
second theory was that a proceeding before a board of appraisal became ad- 
versary and judicial on appeal to a court whose judgment was subject to 
ordinary appellate review rather than collateral attack. City Bank Farmers 
Trust Co. v. Schnader, 291 U. S. 24 (1934); Nelson v. First Nat. Bank, 42 
F.(2d) 30 (C. C. A. 8th, 1930). The present opinion, necessarily rejecting 
the first of these formulas and resting only to an uncertain degree on the 
other, especially relied on the theory that valuation was historically a judicial 
function. See Hagar v. Reclamation Dist. No. 108, 111 U. S. 701, 710 
(1884). And in two suits for injunctions against allegedly invalid tax assess- 
ments from which an appeal lay to the judge of a county court, the same 
court, without finding the administrative remedy exhausted, granted equitable 
relief because it was uncertain how the state tribunals would treat the ap- 
peal. Memphis Natural Gas Co. v. Gully, 8 F. Supp. 169 (S. D. Miss. 
1934); Interstate Natural Gas Co. v. Gully, 8 F. Supp. 174 (S. D. Miss. 1934). 
The test that would make federal jurisdiction, whether equitable or under 





674 HARVARD LAW REVIEW [Vol. 48 


the removal act, depend on the finality of the judgment in state courts would 
seem the most expedient. Cf. Nelson v. First Nat. Bank, supra, at 31. 
Where the ruling is not res judicata it would force the aggrieved party to 
seek satisfaction in an appeal to the state tribunal, thus lightening the bur- 
den on the federal courts, and yet would allow him, if unsatisfied, to ask 
thereafter for federal aid. Where the finality of a ruling in the state court 
is questionable, however, the federal courts should take jurisdiction, since 
a party should not be deprived of his choice of forums by later state or 
federal decisions that the county court ruling was final. 


ASSOCIATIONS — LIABILITY OF MEMBER OF RELIGIOUS SocIETY ON NOTE 
SIGNED AS TRUSTEE.—In payment for an organ sold to a church, the de- 
fendants, authorized by the congregation, signed several notes as “ Trustees 
High Street Baptist Church”. The plaintiff brought suit at maturity against 
the defendants as individuals, contending they were liable as unauthorized 
agents acting for a non-existent principal, or as members of an unincorporated 
association who assented to the obligation. A statute provided that an un- 
incorporated association might be sued in the association name and that a 
judgment against it bound its real and personal property “ in like manner as 
if it were incorporated”. Va. Cope (Michie, 1930) § 6058. From a judg- 
ment of the district court following the granting of the plaintiff’s motion for 
a directed verdict, the defendants appealed. Held, that since the defendants 
were authorized agents acting on behalf of a responsible principal, and since 
there was no adequate identification on the note of them as principals, the de- 
fendants were not liable. Judgment reversed. One judge dissented. Haw- 
thorne v. Austin Organ Co., 71 F.(2d) 945 (C. C. A. 4th, 1934). 

Although the court recognized the tendency to minimize distinctions be- 
tween voluntary associations and corporations, the decision does not hold that 
members of an unincorporated association who assent to ordinary contracts 
are relieved of individual liability thereon, nor that such an association may 
be sued without statutory authority. But cf. United Mine Workers of Am. 
v. Coronado Coal Co., 259 U.S. 344 (1922); (1935) 19 Minn. L. REv. 238. 
That the association had power to authorize the making of the notes is clear 
from a prior Virginia ruling that a church has the power to contract. Cain 
v. Rea, 159 Va. 446, 166 S. E. 478 (1932). And because of the statute al- 
lowing suit against unincorporated associations and the subjection of their 
property to a judgment, the court properly held the association was sufficiently 
a legal entity to relieve the defendants of their common-law liability as agents 
for a non-existent principal. Cf. Clark v. O’Rourke, 111 Mich. 108, 69 N. W. 
147 (1896) (liability at common law). But cf. Medlin v. Ebenezer Methodist 
Church, 132 S. C. 498, 129 S. E. 830 (1925). And the same result may be 
reached under the interpretation of § 20 of the Negotiable Instruments Law 
that one who signs a note as trustee is not liable thereon if he discloses his 
principal. Va. Cope (Michie, 1930) § 5582; Hamilton v. Young, 116 Kan. 
128, 225 Pac. 1045 (1924); Adams v. Swig, 234 Mass. 584, 125 N. E. 857 
(1920). The trust estate may be considered the principal on whose account 
the trustee acts, and this view seems proper under the Virginia statute per- 
mitting suits against church trustees in that capacity. Va. Cope (Michie, 
1930) § 42; see WARREN, CoRPORATE ADVANTAGES WITHOUT INCORPORATION 
(1929) 862-64. The holding that the defendants are not liable as principals 
on the note does not conflict with the common-law rule that members of an 
association who authorize or ratify an association obligation are jointly and 
severally liable thereon. Summerhill v. Wilkes, 63 Tex. Civ. App. 456, 133 
S. W. 492 (1910); Nolan v. McNamee, 82 Wash. 585, 144 Pac. 904 (1914); 
see Note (1920) 7 A. LL. R. 222. Statutes permitting suits against an associa- 
tion in its own name have been held not to abolish individual liability. Detroit 





Pe a a a ae ee ae ae ee 


Fe WEE an a ee eo ee 7, ee es, ee. ee eee eee ee ee ee 


1935] RECENT CASES 675 


Light Guard Band v. First Michigan Independent Infantry, 134 Mich. 598, 96 
N. W. 934 (1903); see Medlin v. Ebenezer Methodist Church, supra, at 502, 
129 S. E. at 831. The enactment making judgments binding on the association 
property might be construed to protect the members from this liability, but 
such an interpretation would seem unwarranted since individual liability is 
an essential difference between incorporated and unincorporated bodies. See 
WARREN, op. cit. supra, at 25-27; cf. Dodd, Dogma and Practice in the Law 
of Associations (1929) 42 Harv. L. Rev. 977. And such a result could hardly 
be reached consistently with the state constitution denying incorporation to 
churches. Va. Const. art. IV, § 59. But even if individual liability remains, 
since the instant action is on a negotiable note, no person could be held 
liable unless his signature appeared on the instrument as a party. Va. CopE 
(Michie, 1930) § 5580; NEGOTIABLE INSTRUMENTS Law § 18. The name of 
the church, although it may designate the entire membership, does not seem 
a sufficient identification of the members who would be liable if their identity 
were disclosed, since only those who assent to the transaction can be held. 
First Nat. Bank of Pennsboro v. Delancey, 109 W. Va. 136, 153 S. E. 908 
(1930) semble. But cf. Vorachek v. Anderson, 54 N. D. 891, 211 N. W. 984 
(1927). However, it may be argued that since the name of the church does 
appear on the note, parol evidence should be admitted to ascertain the assent- 
ing members and to hold them liable. Cf. Matter of the Liquidation 
of the Metropolitan Bank & Trust Co., 1 Ohio App. 409, 17 Ohio C. C. 


(N.S.) 324 (1913). 


BANKRUPTCY — COMPENSATION OF REFEREE ON CONFIRMATION OF A Com- 
posITION. — A bankrupt corporation offered a composition by the terms of 
which the creditors were to receive 15 per cent of their claims in cash and 85 
per cent in outstanding bonds of equivalent face value, modified by an exten- 
sion of maturity dates and a decrease of the interest rate. A statute fixed the 
referee’s compensation in cases of a composition at “ one-half of 1 per centum 
of the amount to be paid to creditors upon the confirmation of a composi- 
tion.” 32 Stat. 799 (1903), 11 U. S. C. A. § 68 (1927). From an order of 
the district court computing his fees on the cash payment and the market 
value of the bonds, the referee appealed. Held, that “ the amount to be paid 
to creditors ” included the face value of the bonds and that such amount, as 
well as the cash payment, should be the basis of the referee’s compensation. 
Order modified. One judge dissented. In re Realty Associates Securities 
Corp., C. C. A. 2d, Dec. 3, 1934, cert. granted, Feb. 4, 1935. 

The precise question of the instant case has never been previously adjudi- 
cated. Prior decisions have held that where payment of a specified sum in 
cash was provided for by the composition agreement, such amount governed 
the referee’s compensation, although by subsequent collateral arrangements 
deposits were waived or notes of a third party accepted by some creditors. 
Kinkead v. J. Bacon & Sons, 230 Fed. 362 (C. C. A. 6th, 1916); In re H. Bat- 
terman Co., 231 Fed. 699 (C. C. A. 2d, 1916). Because of such decisions the 
present court reasoned that “the amount to be paid” meant the amount 
agreed to be paid by virtue of the composition, and since the bonds repre- 
sented agreements to pay specified amounts, the face value of the bonds should 
be the computation base. But the instant situation is clearly distinguishable 
since in those cases the subject matter of the composition was cash payable 
at the time of the confirmation, whereas in the present case mere promises of 
payment maturing nine years later were to be given upon confirmation. An- 
other case relied upon held that where creditors were offered an option of 25 
per cent in cash or 100 per cent in stock of a new corporation and some of 
the creditors elected to take the stock, the cash offer and not the face value 
of the securities should be the compensation base, until the referee should 
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offer evidence as to the stock’s true value. In re Mills Tea & Butter Co., 235 
Fed. 815 (D. Mass. 1916). The court’s theory in that case was that the value 
of the stock should govern and the cash alternative was used merely as a 
measure of the value. It would seem that where no cash alternative is offered 
the same result should obtain. However, such a case does not raise the pres- 
ent problem since, when the subject matter of the composition is stock, there 
is no undertaking to pay its par value, and neither interpretation of the stat- 
ute would affect the result. Further, since the referee. is entitled to a fee of 
one per cent “on all moneys disbursed to creditors by the trustee ” in cases 
where the bankrupt’s estate is liquidated, it seems that under the statute the 
referee is expected to receive a smaller fee in cases of composition. 32 STAr. 
799 (1903), 11 U.S. C. A. § 68 (1927). The maximum amount a liquidation 
sale would yield in the instant case would appear to be the market value of the 
original bonds, and the referee’s compensation on disbursement would be 
slightly more than $48,000. Under the decision, the fee in composition 
amounts to more than $65,000. But whether the Supreme Court would hold 
market value to be the proper base is questionable in the light of its Order 
governing proceedings under § 74 of the Bankruptcy Act and providing that 
where there is an extension “ the amount of the debts whose maturity is ex- 
tended thereunder ” shall be the base for computing the referee’s fees. Gen- 
eral Orders in Bankruptcy 48, 288 U. S. 637 (1933), 11 U.S.C. A. § 53 (1934). 
While the Order makes no provision as to compositions it may be that con- 
sistency requires a similar interpretation of “ the amount to be paid ” in cases 
of composition. Cf. (1934) 44 YALE L. J. 164. The difficulties of the present 
case would-be obviated by a salary system basing the compensation upon an 
official estimate of the work to be done during refereeship. See (1932) 
7 J. Nat. Ass’N REFEREES IN BANKRUPTCY 28; SEN. Doc. No. 65, 72d Cong., 
1st Sess., Ser. No. 9507 (1932) 30, 125; cf. Bankruptcy Act, 1914, 4 & 5 


Geo. V, c. 59, § 134. 


BANKRUPTCY — CORPORATE REORGANIZATION — EFFECT OF Prior DiIs- 
SOLUTION. —In June, 1932, two years after the appointment of a receiver 
by a state court in an action to foreclose a trust deed, the court, upon appli- 
cation of the attorney general, dissolved the defendant corporation for failure 
to pay franchise taxes. In August, 1934, a federal district court approved 
the petition of three creditors for the reorganization of the corporation under 
§ 77B of the Bankruptcy Act which applied to corporations theretofore able 
to become bankrupt. 48 Stat. g11, 11 U. S. C. A. § 207 (1934). A tem- 
porary trustee was appointed to take possession of the assets, and the re- 
ceiver, who held them at the time, petitioned the court for instructions. 
Held, that the federal court had jurisdiction of the reorganization proceedings 
notwithstanding the corporation’s dissolution. Petitioner ordered to surrender 
the assets to trustee. In re 2rr East Delaware Place Bldg. Corp., 7 F. 
Supp. 892 (E. D. Ill. 1934). 

Although the first instance of its application to corporate reorganization, 
the rule is settled that federal courts may entertain petitions for the bank- 
ruptcy of corporations dissolved prior to the date of the petition. In re 
Pacific Alloy & Steel Co., 299 Fed. g52 (C. C. A. oth, 1924), cert. denied, 
sub nom. Great Western Power Co. of Cal. v. Bernard, 266 U.S. 618 (1924); 
Hammond v. Lyon Realty Co., 59 F.{2d) 592 (C. C. A. 4th, 1932). It 
might be urged that for jurisdiction in bankruptcy only the undistributed 
assets of a defunct corporation are necessary, but for reorganization a live 
corporate entity is requisite. However, the power of Congress to establish 
uniform bankruptcy laws should not be defeated by state dissolution of cor- 
porations. See In re Adams & Hoyt Co., 164 Fed. 489, 495 (N. D. Ga. 
1908); 1 Cotter, BANKRUPTCY (13th ed. 1923) 212. 
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BANKRUPTCY — DEBTS NOT AFFECTED BY DISCHARGE — LIABILITY FOR 
OBTAINING PROPERTY FOR A THIRD PERSON BY FALSE PRETENSES. — The A 
company, in order to have the plaintiff construction corporation enter into a 
proposed contract with it, referred the plaintiff to the defendant for a guaran- 
tee of payment thereunder. The defendant had no financial connection with 
the A corporation. Relying on the defendant’s false representations as to his 
financial standing, the plaintiff accepted the guarantee and signed the contract 
with A. Upon A’s default in payment, the plaintiff sued on the guarantee and 
recovered judgment. The defendant filed a petition in bankruptcy, listed the 
judgment as one of his liabilities, and received a discharge. The plaintiff 
brought an action for damages for the fraud. Pleading his discharge, the de- 
fendant moved to dismiss the complaint. Section 17(2) of the Bankruptcy 
Act provided that a discharge should release a bankrupt from all his provable 
debts “ except such as are liabilities for obtaining property by false pretenses 
or false representations”. 30 Stat. 550 (1898), 32 STAT. 798 (1903), I1 
U.S.C. A. § 35 (1927). Held, that, since the defendant by his false represen- 
tations had benefited neither himself nor one with whom he had a financial 
connection, the discharge was a defense. Motion granted. Harrod Construc- 
tion Corp. v. Englander, 152 Misc. 173, 273 N. Y. Supp. 136 (Sup. Ct. 1934). 

Apparently the only other decision on this point is squarely opposed in 
result. In re Kunkle, 40 F.(2d) 563 (E. D. Mich. 1930). Other cases deny- 
ing a defense where the property was fraudulently obtained for third persons 
are distinguishable from the principal case, because the defendants there had 
beneficial interests in the proceeds of the fraud. Speir v. Westmoreland, 
40 Ga. App. 302, 149 S. E. 422 (1929) (stockholder); Hyland v. Fink, 178 
N. Y. Supp. 114 (Sup. Ct. 1919) (joint interest in realty); In re Pulver, 146 
Wash. 597, 264 Pac. 406 (1928) (stockholder). The instant decision should 
have relied upon the scope of the crime of obtaining property by false pre- 
tenses. See Gleason v. Thaw, 185 Fed. 345, 348 (C. C. A. 3d, 1911). In 
that regard, it is generally held that procuring property solely for the benefit 
of a third person is sufficient. Fisher v. State, 161 Ark. 586, 256 S. W. 858 
(1923); People v. Aronson, 173 App. Div. 734, 156 N. Y. Supp. 396 (2d 
Dept. 1915), aff'd, 218 N. Y. 684, 113 N. E. 1062 (1916); see 2 BisHop, 
CrIMINAL Law (oth ed. 1923) 340. Contra: Bracey v. State, 64 Miss. 26, 
8 So. 165 (1886). Moreover, analogous to §17(2) is § 14(b)(3) providing 
that a discharge shall be granted unless the bankrupt has “ obtained money 
or property on credit . . . by making or publishing . . . a materially false 
statement in writing respecting his financial condition”. 32 Srat. 797 
(1903), 36 Stat. 839 (1910), 44 STAT. 663 (1926), 11 U.S.C. A. § 32 (1934). 
Under this section as it stood before the latest amendment, the Supreme 
Court has held it unnecessary for the defendant to receive a direct benefit, 
but expressly limited its opinion to a case where the defendant was a con- 
trolling stockholder in the corporation for which he obtained the property. 
Levy v. Industrial Finance Corp., 276 U. S. 281, 283 (1928), (1928) 76 U. oF 
Pa. L. Rev. 863. Accord: In re Licht, 45 F.(2d) 844 (E. D. N. Y. 1930) 
(under present amendment); Wilensky v. Goodyear Tire & Rubber Co., 
67 F.(2d) 389 (C. C. A. 1st, 1933) (same). But the lower federal courts 
have not felt precluded from refusing a discharge where the defendant in 
fact did not profit by his fraud. In re Aldridge, 168 Fed. 93 (N. D. N. Y. 
1909); In re Scheffler, 1 F. Supp. 582 (W. D. N. Y. 1932), adhered to on re- 
argument, 2 F. Supp. 221 (1933), rev’d on other grounds, 68 F.(2d) 902 
(C. C. A. 2d, 1934); see Hartsfield Co. v. Smith, 61 F.(2d) 723, 724 (C. C. A. 
sth, 1932). The rule laid down by the instant case seems undesirable in view 
of the policy behind bankruptcy legislation of aiding unfortunate but not 
fraudulent debtors. See In re Harr, 143 Fed. 421, 424 (E. D.-Mo. 1906); 
(1934) 83 U. or Pa. L. REv. 266, 267. 
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BANKS AND BANKING — LIABILITY ON SHARES OF NATIONAL BANK STOCK 
Ownep sy INFANT.— The testator directed an equal distribution of the 
residue of his real and personal property among his four adult children and 
three minor grandchildren through a deceased child. The residue, apparently 
large, included twenty shares of national bank stock which the executor 
allotted in equal shares, having four of them registered in the names of the 
minors. Several years later, after the estate had been settled and the execu- 
tor discharged, the bank failed. Suit was brought against the legatees of the 
testator, including the infants, to enforce the liability on the stock. An 
administratrix was appointed for the estate. An act of Congress provided 
that “ persons holding [national bank] stock as executors, administrators 
[or] guardians ” shall not be personally liable but the “ funds in their hands 
shall be liable . . . to the same extent as the testator, intestate [or] ward 
would be, if living and competent to act and hold the stock in his own name.” 
Rev. Stat. (1878) § 5152, 12 U. S. C. A. § 66 (1927) (italics inserted). 
A judgment was rendered against each of the adult legatees for his respective 
shares and against the guardian to the extent of the funds derived from the 
estate of the testator and now held for the infants, any deficit to be made 
up from the estate. The guardian and the administratrix appealed. Held, 
that no liability attaches to the shares owned by the infants. Complaint 
dismissed. Seabury v. Green, 173 S. C. 235, 175 S. E. 639 (1934). 

In allowing a testator to create a situation in which no one is liable to an 
assessment on national bank stock, this decision discloses several important 
ambiguities in the Banking Act. Since the liability is contractual in nature, 
an infant is not personally liable. Early v. Richardson, 280 U.S. 496 (1930), 
(1930) 43 Harv. L. Rev. 1150; see 2 Micuiz, BANKS AND BANKING (1931) 
113; cf. Mellot v. Love, 152 Miss. 860, 119 So. 913 (1929). But cf. Christo- 
pher v. Norvell, 201 U. S. 216 (1906) (married woman); Markell v. Ray, 
75 Minn. 138, 77 N. W. 788 (1898). The italicized words of the statute 
making guardians liable to the extent of the funds in their hands might in- 
dicate that it applies to a case only when the stock is legally owned by the 
guardian for the infant beneficiary. Cf. Clarke v. Ogilvie, 111 Ky. 181, 
63 S. W. 429 (1901). However, at least one court has found that the estate 
of an insane person managed by her committee is liable under this section 
to an assessment on her national bank stock, and, hence, “ persons holding 
stock ” must mean those who manage as well as those who have legal title 
to it. Thomas v. Commercial Trust Co., 2 F. Supp. 654 (W. D. Pa. 1933); 
cf. Carlisle v. Love, 155 So. 197 (Miss. 1934) (state statute identical with 
§ 66 save for omission of latter part). A further ambiguity lies in the last 
phrase of the section, italicized above. If it be taken as a qualification of 
the first part, the section would be rendered inapplicable in regard to minors, 
since they are not personally liable to the assessment. An additional signifi- 
cant construction was the attempt of the trial court to limit the broad terms 
of the statute and apply the assessment only to those assets of the infants 
derived from the same source as the stock. Cf. Carlisle v. Love, supra. But 
cf. Clarke v. Ogilvie, supra. But even though the instant decision be ac- 
cepted as to the infants’ liability, it seems unnecessary to free the testator’s 
estate from the assessment, when, as here, the transferee is incompetent to 
assume the liability. Cf. Early v. Richardson, 280 U. S. 496 (transfer inter 
vivos); 2 Micuie, BANKS AND BANKING 73; id. Supp. (1934) § 132. And 
the fact that an estate has been distributed and closed does not prevent its 
reopening for an assessment even after the statutory period of non-claim 
has run. Rankin v. Barton, 199 U. S. 228 (1905); Zimmerman v. Carpenter, 
84 Fed. 747 (C. C. S. D. S. D. 1898); Mortimer v. Potter, 213 Ill. 178, 72 
N. E. 817 (1904); cf. Luce v. Thompson, 36 F.(2d) 183 (C. C. A. 8th, 1929); 
see Morse, BANKS AND BANKING (6th ed. 1928) § 678; cf. also S. C. CoDE 
(Michie, 1932) § 367. But even when the estate has been dissipated, the 
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executor can be held liable for a devastavit for having left it unable to meet 
a possible later assessment. See Miller v. Hamner, 269 Fed. 891 (C. C. A. 
3d, 1920); cf. Mortimer v. Potter, supra. 


BILLS AND NoTESs — ALTERATION — CONTEMPORANEOUS AGREEMENT BE- 
TWEEN PAYEE AND MAKER FOR ACCELERATION AS ALTERATION. — The plaintiff 
brought suit on the second and third of a series of four promissory notes 
which the defendant to the plaintiff’s knowledge had indorsed for the accommo- 
dation of the maker. As a part of the same transaction in which the notes 
were made, but unknown to the defendant, a written agreement, entered into 
between the maker and the plaintiff and delivered with the notes, provided that 
if any of the notes were not paid at maturity all should immediately become 
due. The maker defaulted on the first note. The plaintiff declared all four 
notes payable and took the requisite steps to charge indorsers other than the 
defendant who was not informed of the default. On the due dates of the 
notes in suit they were again dishonored and the defendant was given notice 
thereof. The plaintiff appealed from an affirmance of a judgment in favor 
of the defendant. The latter contended that the facts showed a material 
alteration within §§ 124 and 125 of the Negotiable Instruments Law. N. Y. 
NEGOTIABLE INSTRUMENTS LAw (1917) §§ 205, 206. Held, that, since all 
the writings constituted a single agreement, the acceleration provision was 
a material alteration of the notes within the logic and policy of the statute. 
Judgment affirmed. Manufacturers Trust Co. v. Steinhardt, 265 N. Y. 145, 
191 N. E. 867 (1934). 

The present holding is a novel application of the alteration clauses of the 
Negotiable Instruments Law, as prior decisions have been concerned with 
such acts to the document as mutilation, interlineation, and erasure. See 
BRANNAN AND CHAFEE, NEGOTIABLE INSTRUMENTS LAW ANNOTATED (5th 
ed. 1932) §§ 124, 125. Certainly, if the acceleration clause was viewed as a 
physical alteration of the notes themselves, the decision would be highly fic- 
tional. If recognized that the notes remained physically unchanged, the 
situation seems to fall outside the letter of the sections, and it is dubious 
whether it is within their logic and policy. Cf. Stuts v. Strayer, 60 Ohio St. 
384, 54 N. E. 368 (1899). From the scheme of the Negotiable Instruments 
Law it would seem that changes in contractual obligations, apart from physi- 
cal changes of the notes, were to be governed by §§ 119 and 120, which enu- 
merate modes of discharging the instrument and the parties thereto. But 
any interpretation of those sections in regard to this case would probably 
have involved a decision as to whether the list of defenses there given is 
exhaustive, since the case does not appear to be included in those sections. 
A contrariety of opinion exists as to whether the enumerated defenses are 
the only ones. Richards v. Market Exchange Bank Co., 81 Ohio St. 348, 90 
N. E. 1000 (1910) (holding only defenses are those listed); Long v. Mason, 
273 Mo. 266, 200 S. W. 1062 (1918) (holding other surety defenses exist) 
semble. The strained construction of the alteration sections may have been 
caused by a hesitancy to deal with this problem, which the court reserved. 
Yet discharging the defendant seems desirable, and this result would prob- 
ably be reached in those jurisdictions which permit defenses other than those 
listed in the Negotiable Instruments Law. On suretyship principles the de- 
fendant should be discharged if the risk he undertook was varied by the con- 
temporaneous agreement of which he had no knowledge. Farrar v. Kramer, 
5 Mo. App. 167 (1878); see 1 BRANDT, SURETYSHIP AND GuaRANTY (3d ed. 
1905) 791; cf. STEARNS, LAw oF SurETYSHIP (4th ed. 1934) §§ 72, 76, 132. 
An agreement providing for greater interest after maturity and delivered con- 
temporaneously with the notes has been held a separate undertaking by the 
maker which did not excuse from liability an uninformed accommodation in- 
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dorser. Stuts v. Strayer, supra; cf. Huff v. Cole, 45 Ind. 300 (1873); 
Waddell v. Cary, 155 S. C. 152, 152 S. E. 179 (1930). But in the principal 
case the advancement of the date of payment denied the primary debtor 
respite between the contemplated maturity dates and would seem to have 
been such a variation of risk as would discharge the surety. Since considera- 
tion is immaterial in alteration, it has been feared that this case abrogates an 
earlier New York decision holding an accommodation indorser liable where 
there was a subsequent extension agreement for which no consideration was 
given. National Citizens’ Bank of City of N. Y. v. Toplitz, 178 N. Y. 464, 
71 N. E. 1 (1904); see N. Y. L. J., Nov. 7, 1934, at 1664. But in emphasiz- 
ing the fusion of simultaneous agreements the court indicates that this doc- 
trine of alteration is limited to such cases. 


ConFLICT or LAws — JUDGMENTS — RECOGNITION OF FOREIGN JUDGMENT 
BASED ON OWNERSHIP OF Stock. — The plaintiff, in a suit at the residence 
of the defendant in New York, declared upon a Canadian judgment, alleging 
his appointment as trustee in bankruptcy of a Canadian corporation of which 
the defendant was a stockholder and officer (Papers on Appeal 6, F.16). It 
was stated that the bankruptcy court had assessed the defendant for an 
unpaid balance of his subscription and, as provided in the Canadian bank- 
ruptcy statute, rendered judgment therefor against him, after notification 
by registered mail and failure to appear within the statutory time. The 
complaint further alleged the Canadian law to be that “any person be- 
coming a stockholder in a Canadian corporation thereby agreed . . . to sub- 
ject and did subject himself to the jurisdiction of the Canadian courts ” and 
to the laws of Canada governing his liabilities as a stockholder. The de- 
fendant appealed from an order affirming the denial of his motion to dis- 
miss the complaint. Held, that, since a like judgment of a sister state would 
be denied recognition, the judgment of a foreign country should not be en- 
forced. Order reversed. Pope v. Heckscher, 266 N. Y. 114 (1934). 

The holding, in effect, applies to the action of a foreign court, the neces- 
sity for compliance with domestic constitutional limitations as a condition 
precedent to recognition of its judgment. Grubel v. Nassauer, 210 N. Y. 
149, 103 N. E. 1113 (1913). Such conformity is not demanded in private 
international law by which the obligation created by a foreign judgment 
should properly be tested. See WESTLAKE, PRIVATE INTERNATIONAL LAW 
(7th ed. 1925) §§ 319-27; RESTATEMENT, CoNnFLicT or Laws (1934) § 429; 
see also Hilton v. Guyot, 159 U. S. 113, 163-67, 202-06 (1895); Barry, 
Comity (1926) 12 Va. L. REv. 353. This technique, applied to the instant 
case, in requiring the basis for Canadian jurisdiction to be one permitted 
under the restrictive Constitution in the United States, involved considering 
an extension of the doctrine of submission to jurisdiction by action within the 
territorial limits. Statutes requiring submission by the actor to the jurisdic- 
tion of the situs, are upheld in the Supreme Court apparently as a reasonable 
exercise of the police power over dangerous acts. Hess v. Pawloski, 274 
U. S. 352 (1927), (1927) 41 Harv. L. Rev. 94; cf. Kane v. New Jersey, 242 
U. S. 160 (1916). While no opportunity for extension has been presented, 
at least one court has upheld the mere doing of business by an agent as a 
ground for submission to jurisdiction. Davidson v. Henry L. Doherty & Co., 
214 Iowa 739, 241 N. W. 700 (1932), (1932) 46 Harv. L. Rev. 153; Good- 
man v. Henry L. Doherty & Co., 255 N. W. 667 (Iowa 1934), jurisdiction 
noted, U. S. Sup. Ct., Nov. 5, 1934; see Daum, The Transaction of Business 
Within a State By a Non-Resident as a Foundation for Jurisdiction (1934) 
19 Iowa L. REv. 421. Contra: Knox Bros. v. E. W. Wagner & Co., 141 
Tenn. 348, 209 S. W. 638 (1919). On a police power foundation, some ex- 
tension of the doctrine to economic protection should be possible. Cf. Eubank 
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v. Richmond, 226 U. S. 137, 142 (1912); Sligh v. Kirkwood, 237 U.S. 52, 
59 (1915). Difficulties of service upon farflung stockholders in a large cor- 
poration may justify such expansion, for the ability speedily to escape ordi- 
nary process seems to have been a factor in determining the reasonable- 
ness of the exercise in the Pawloski case. See Daum, supra, at 433; cf. Scott, 
Jurisdiction Over Nonresidents Doing Business Within a State (1919) 32 
Harv. L. REv. 871, 888. “But mere purchase of stock has been held insufficient 
submission to subject the buyer to liability at the corporation’s domicil al- 
though a law provided that stockholders should be regarded as having ap- 
pointed an official to receive personal service. Copin v. Adamson, L. R. 9 
Ex. 345 (1874), aff’d, 1 Ex. D. 17 (1875); see Wilson v. Seligman, 144 U. S. 
41, 44-46 (1892); McNutt v. Bakewell, 223 Pa. 364, 365-66, 72 Atl. 639, 
640 (1909). Further, bare ownership of stock has been generally held not te) 
constitute transaction of business where the corporation acts. Conley v. 
Mathieson Alkali Works, 190 U. S. 406 (1903); Cannon Mfg. Co. v. Cudahy 
Packing Co., 267 U. S. 333 (1925). A different rule as to acting or doing 
business might apply where, as in the instant case, the stockholder was also 
an officer and director. Cf. Mandeville v. Courtright, 142 Fed. 97 (C. C. A. 
3d, 1905); Cunnyngham v. Shelby, 136 Tenn. 176, 188 S. W. 1147 (1916). 
The court relied heavily on the fact that, regardless of whether purchase of 
stock was a basis of jurisdiction, still there was no fo ervice of process 
upon even an authorized agent within the territorial boundaries. See Hess v. 
Pawloski, 274 U. S. at 355; cf. Kerr v. Tagliavia, 101 Misc. 614, 168 N. Y. 
Supp. 697 (Sup. Ct. 1917), af’d, 186 App. Div. 893, 172 N. Y. Supp. gor 
(1st Dept. 1918), appeal dismissed, 229 N. Y. 542, 129 N. E. 907 (1920), 
cert. denied, 254 U. S. 645 (1920). However, it has been held that per- 
sonal jurisdiction is acquired where service has been made outside the state 
upon a citizen, or where the defendant has waived other service. Northern 
Aluminum Co., Ltd. v. Law, 157 Md. 641, 147 Atl. 715 (1929); Gilbert v. 


Burnstine, 255 N. Y. 348, 174 N. E. 706 (1931); Becker v. Becker, 218 S. W. 
542 (Tex. Civ. App. 1920). 


CORPORATIONS — ZLTRA VIRES: CONTRACTS — RECOVERY IN QuasiI-Con- 
TRACT. —In an agreement whereby the defendant national bank was to be 
liquidated and absorbed by the plaintiff national bank, the latter lent the for- 
mer money to be distributed to its shareholders as a liquidating dividend. The 
loan, secured by defendant’s assets, was ratified by its stockholders. The de- 
fendant drew checks on the plaintiff for the stockholders’ distribution. On 
default, action was brought to recover for the unpaid balance of the loan. 
Evidence that creditors held unsatisfied obligations against the defendant at 
the time of the contract was excluded. From a verdict for the plaintiff the 
defendant brought exceptions. Held, that the contract was ultra vires of the 
defendant bank, and that, since it received no benefit through the loan, there 
could be no recovery. Exceptions sustained. National Shawmut Bank of 
Boston v. Citizens’ Nat. Bank of Boston, 191 N. E. 647 (Mass. 1934). 

A national bank in process of liquidation may validly borrow to discharge 
debts to creditors. Hightower v. American Nat. Bank, 263 U. S. 351 (1923). 
It is here held that there is no such power to borrow to pay off stockholders. 
Cf. Wood v. Dummer, Fed. Cas. No. 17,944 (C. C. D. Me. 1824). Borrowing 
to pay withdrawing shareholders is ultra vires of a building and loan associa- 
tion. Standard Sav. & Loan Ass’n v. Aldrich, 163 Fed. 216 (C. C. A. 6th, 
1908); Blackburn Bldg. Soc. v. Cunliffe, 22 Ch. D. 61 (1882), aff'd on other 
grounds, 9 App. Cas. 857 (1884). But cf. Sundt v. Mutual Bldg. & Loan 
Ass’n of Las Vegas, 37 N. M. 1, 16 P.(2d) 394 (1932). Although the contract 
is established as ultra vires, yet where it is executed on one side, as here, many 
courts permit recovery on it on the theory of equitable estoppel. “See BALLAN- 
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TINE, CORPORATIONS (1927) 259. And this -has been held despite no direct 
augmentation of the defendant’s assets. State Board of Agriculture v. Citizens’ 
Street Ry., 47 Ind. 407 (1874); Whitehead v. American Lamp & Brass Co., 
70 N. J. Eq. 581, 62 Atl. 554 (Ch. 1905); cf. First Nat. Bank of Greenville v. 
Greenville Oil & Cotton Co., 24 Tex. Civ. App. 645, 60 S. W. 828 (1901). 
Other courts, while denying enforcement of the contract, allow quasi-contrac- 
tual relief where the defendant has received a benefit. Citizens’ Central Nat. 
Bank v. Appleton, 216 U. S. 196 (1910); Nashua & Lowell Ry. v. Boston & 
Lowell Ry., 164 Mass. 222, 41 N. E. 268 (1895). Here the measure of recovery 
is frequently the same as if a suit on the contract were allowed. Where a bank- 
ing corporation’s guarantee of the plaintiff’s loan to a third person is ultra 
vires, there is clearly no benefit to base a recovery on this theory. Nowell v. 
Equitable Trust Co., 249 Mass. 585, 144 N. E. 749 (1924), (1925) 38 Harv. 
L. REv. 522; Commonwealth Trust Co. of Pittsburgh v. First-Second Nat. 
Bank of Pittsburgh, 260 Pa. 223, 103 Atl. 598 (1918). Contra: Creditor’s 
Claim & Adjustment Co. v. Northern Loan & Trust Co., 81 Wash. 247, 142 
Pac. 670 (1914). On one view of the principal case, the defendant bank re- 
ceived an actual benefit, since, if the corporation was solvent, it had an obli- 
gation to distribute its surplus to the stockholders. And even if the making 
of the payment before the defendant technically had a surplus requires a 
finding that the defendant itself was not benefited, a disregard of the corporate 
entity might be invoked to show that the stockholders were in fact the de- 
fendant. Cf. Chicago Union Traction Co. v. Chicago, 199 Ill. 579, 65 N. E. 
470 (1902) ; Home Fire Ins. Co. v. Barber, 67 Neb. 644, 93 N. W. 1024 (1903); 
see WorMSER, DISREGARD OF THE CORPORATE FICTION AND ALLIED CORPORA- 
TION PropLeMsS (1927) 40. But cf. Berry v. Old South Engraving Co., 283 
Mass. 441, 186 N. E. 601 (1933), (1933) 47 Harv. L. REv. 135; see Canfield, 
Scope of the Corporate Entity Theory (1917) 17 Cou. L. Rev. 128, 137. But 
the decision could be supported if the evidence had been admitted to show that 
the creditors of the defendant bank could not have been satisfied out of the 
assets remaining after the transfer, since then no surplus payable to stock- 
holders would have been involved. See 2 MicHIE, BANKS AND BANKING 
(1931) 102. In this event the plaintiff’s remedy, if any, would be against the 
stockholders in quasi-contract. See KEENER, QuasI-ConTRACTS (1893) 326. 


EMINENT DoMAIN — APPORTIONMENT OF DAMAGES BETWEEN LANDLORD 
AND TENANT FoR YEARS. —A portion of leased premises was taken by the 
city for street widening and an award rendered for the entire damages. The 
plaintiff landlord brought suit to determine the respective rights to the award. 
The lessee held under a 99-year lease from June 1, 1913, paying an annual 
rent, taxes, and insurance. The tenant had erected a building, damaged by 
the widening, which he was to surrender to the landlord in good condition 
upon the termination of the lease. A clause in the instrument provided that 
if any of the property were taken by eminent domain the rent would abate 
proportionately. The building had been vacant for several years, and the 
lessee corporation was in precarious financial condition, had not maintained 
its rent payments since April 1, 1931, and owed a large amount for unpaid 
taxes. The lease contained a provision for forfeiture on failure to perform 
its covenants. The court decreed that the landlord was entitled to the pres- 
ent value of his loss of rentals, plus the value of the reversion computed by 
mathematical tables to be 2.05% of the present value of the land taken, and 
that the lessee was entitled to the remainder of the award. The landlord 
appealed. Held, that the landlord was.entitled to the present value of the 
loss of rent, the lessee to an amount sufficient to rehabilitate the premises; 
that the remainder should be paid to the landlord who, with his assigns, was 
ordered to pay to the lessee yearly, while the lease continued, an amount equal 
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to interest on the sum less any deductions for unpaid rent; and that the 
lessee should have a lien on the land to secure the payment of any excess of 
interest over rent due. Reversed and remanded. Pierson v. Leonard Furni- 
ture Co., 256 N. W. 529 (Mich. 1934). 

In the absence of precedent the court was influenced by a Massachusetts 
statute providing for the establishment of a trust fund of the award and 
payment of the income to the tenant for the duration of his term. See Mass. 
Gen. Laws (1932) c. 79, §24. The measure of a tenant’s damages is often 
said to be the diminution of the market value of the lease, but since a lease 
burdened with rent seldom has any market value the test of damage is better 
expressed as the loss of his right to remain in undisturbed possession of the 
premises. McMillin Printing Co. v. Pittsburgh C. & W. R. R., 216 Pa. 504, 
65 Atl. 1091 (1907); cf. Matter of City of New York (Delancey St.), 120 
App. Div. 700, 105 N. Y. Supp. 779 (1st Dept. 1907); see 1 NICHOLS, 
EMINENT DomaIn (2d ed. 1917) § 233. The fact that the lease provided 
for proportionate abatement of rent should not bar the tenant if further 
damage is shown. Cf. Matter of Daly, 29 App. Div. 286, 51 N. Y. Supp. 
576 (1st Dept. 1898) (statute provided for abatement). However, where 
the tenant, as seems to have been true in the instant case, is relieved from 
payment of a rental which is more than the fair rental value of the premises 
some courts hold that there is no damage. Uhland Club v. Schupbach, 168 
- Mass. 430, 47 N. E. 113 (1897); Kafka v. Davidson, 135 Minn. 389, 160 
N. W. 1021 (1917); cf. Larkin v. Misland, 100 N. Y. 212, 3 N. E. 79 (1885). 
But present conditions should not be given too much weight when the lease 
has over 75 years yet to run and conceivably might have become highly valu- 
able in the future. Cf. Chicago & N. W. Ry. v. Chicago Mech. Inst., 239 
Ill. 197, 221, 87 N. E. 933, 943 (1909) (landlord’s interest in lease with 
long unexpired term considered of no value except for right to receive rent). 
The lessee’s desperate financial condition, the default upon rent and taxes, and 
a possible imminent forfeiture of the lease are countervailing factors. The 
court resolved the dilemma satisfactorily by setting up the award in place 
of the land and allowing the tenant the equivalent of the use of it as long as 
the term continues. The fact that the obligation is to bind the landlord and 
assignees indicates that it is to run with the land, and the lien for any excess 
over rent gives to the lessee security against any insolvency of the landlord. 
This arrangement provides for greater simplicity than would the setting up 
of a trust, which, however, would have the merit of greater security and would 
also leave the reversionary interest free of any encumbrance. 


FEDERAL CouRTS — SUPREME COURT— ORIGINAL JURISDICTION IN SUIT 
BY STATE AGAINST RESIDENT. — The State of Ohio filed a motion for leave 
to file a bill of complaint invoking the original jurisdiction of the Supreme 
Court. The state sought to prevent the application to it of federal taxes 
upon dealers in intoxicating liquors, asking an injunction against the collection 
of such taxes. The defendants were Helvering, Commissioner of Internal 
Revenue, a citizen of Kansas, and four Ohio tax collectors who were alleged 
in the bill to be “ residents” of Ohio. Held, that when a state engages in 
private commercial enterprise the business is not immune from federal taxes. 
Motion dismissed. Ohio v. Helvering, 292 U.S. 360 (1934). 

In considering the motion on the merits, the Court’s assumption of juris- 
diction seems anomalous. As urged in the defendant’s brief, the original 
jurisdiction of the Supreme Court to hear cases “in which a State shall be 
Party ” does not include suits brought by a state against its own citizens. 
U.S. Const. Art. ITI, § 2; 36 Strat. 1156 (1911), 28 U.S. C. A. § 341 (1928); 
Pennsylvania v. Quicksilver Co., 10 Wall. 553 (U. S. 1870). Nor may a 
case be heard if any of the necessary and indispensable parties defendant 
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are citizens of the plaintiff state. California v. Southern Pac. Co., 157 U. S. 
229 (1895); Minnesota v. Northern Securities Co., 184 U. S. 199 (1902). 
As four of the defendants are alleged in the bill to be residents of Ohio, they 
may be. assumed to be its citizens. U. S. Const. AMEND. XIV; cf. Pennsyl- 
vania v. Quicksilver, 10 Wall. 553 (U. S. 1870); Delaware L. & W. R. R. v. 
Petrowsky, 250 Fed. 554 (C. C. A. 2d, 1918), cert. denied, 247 U. S. 508 
(1918). Their authority and duty to collect taxes are statutory. 20 Srar. 
331 (1879), 26 U. S. C. A. § 103 (1928). Therefore, it would seem that 
they are indispensable parties to this action. See 7 HucHEs, FEDERAL PRAc- 
TICE (1931) § 4296; cf. Commonwealth Trust Co. v. Smith, 266 U. S. 152 
(1924). The decision is particularly striking in view of the perspicacious 
habit of the Court to scrutinize the record and dismiss a case because of lack 
of federal jurisdiction even when such matter is not raised by counsel. £.g., 
Mitchell v. Maurer, 55 Sup. Ct. 162 (1934) (diversity of citizenship). 


FORFEITURE — CONFISCATION BY UNITED STATES OF CHATTEL USED IN THE 
CoMMIsSION OF A FELONY. — The late John Dillinger and John Hamilton, 
fugitives from justice, drove a sedan into Michigan and left it with Hamilton’s 
sister, warning her that it was “hot”. Federal officers later searched the 
premises without a search warrant and seized the car. The United States At- 
torney then filed a petition in admiralty alleging that the automobile had been 
used feloniously to harbor and conceal said Dillinger and that the true owner 
of the automobile, probably Hamilton under a fictitious name, could not be 
found. The petitioner prayed for an order declaring the car “ to be owned by 
the United States ... as against all persons excepting the true owner 
thereof. . . .”” Held, that the forfeiture be declared in accordance with the 
terms of the petition. Order entered. United States v. One Ford V-8 Sedan, 
No. 272 Admiralty (W. D. Mich. 1934) (unreported). The sister then filed 
a petition for the car, claiming that she was the lawful owner as donee of 
Hamilton. Held, that the evidence was insufficient to establish such a gift. 
Petition denied. United States v. One Ford V-8 Sedan, 7 Supp. 705 (W. D. 
Mich. 1934). 

This procedure is apparently without either common-law or statutory au- 
thority, since forfeiture of the goods of a felon has long been abolished. 1 
Stat. 117 (1790); 35 STAT. 1151 (1909), 18 U. S. C. A. § 544 (1927); For- 
feiture Act, 1870, 33 & 34 Vict. c. 23; cf. Buckley v. Stapleton, 9 L. J. 263 
(Ch. 1831) (common-law rule). But even under that rule forfeiture was al- 
lowed only after conviction or after a jury finding of flight upon accusation of 
the felony. See The Palmyra, 12 Wheat. 1, 14 (U. S. 1827); cf. 1 BrsHop, 
CrrMINAL Law (9th ed. 1923) § 968. And bona vacantia go to the state rather 
than to the Federal Government. See American Loan & Trust Co. v. Grand 
Rivers Co., 159 Fed. 775, 780 (C. C. W. D. Ky. 1908); cf. Taylor v. Haygarth, 
14 Sim. 8 (Ch. 1844) (English rule). Of late, Congress has begun to employ 
the penalty of forfeiture for the purpose, inter alia, of preventing crimes. See, 
é.g., 41 STAT. 315 (1919), 27 U. S. C. A. § 40 (1927) (prohibition violations) ; 
28 Stat. 73 (1894), 39 STAT. 238 (1916), 16 U. S.C. A. § 26 (1927) (hunting 
paraphernalia used in Yellowstone Park); Williams, Forfeiture Laws (1930) 
16 A. B. A. J. 572. It has even been suggested that “ implements of crime ” 
will be forfeited. See CorNELIUS, SEARCH AND SEIzURE (2d ed. 1930) § 431. 
But courts have always said that their power to declare any forfeiture is solely 
statutory. See Ghisolfo v. United States, 14 F.(2d) 389, 390 (C. C. A. oth, 
1926); United States v. Charles D. Kaier Co., 61 F.(2d) 160, 162 (C. C. A. 
3d, 1932); cf. 2 Kent, Comm. *385. And the federal statutes have gone only 
so far as to declare that a “ search warrant may be issued ” enabling officers to 
take “ property . . . used as a means of committing a felony . . . from any 
house or other place in which it is concealed . . . ,” or from the possession of 





1935] RECENT CASES 685 


any person. 40 STAT. 228 (1917), 18 U. S.C. A. § 612 (1927). It is further 
provided that “the judge . . . shall order . . . [such property] retained in 
the custody of the person seizing it or to be otherwise disposed of according 
to law.” 40 Stat. 229 (1917), 18 U. S.C. A. § 626 (1927). But this statute 
does not, as the federal forfeiture statutes normally do, contain express pro- 
visions authorizing confiscation; and no report of an attempt to forfeit prop- 
erty under it has been found. Certainly, legislation providing for forfeiture 
would be held constitutional. Cf. Lawton v. Steele, 152 U.S. 133 (1894) (state 
statute); J. W. Goldsmith, Jr—Grant Co. v. United States, 254 U. S. 505 
(1921), (1921) 69 U. or Pa. L. REv. 380. In the absence of any such statute, 
it would seem that the claimant’s right to possession, since she was a bailee, 
should not have been denied. Cf. Rose v. St. Clair, 28 F.(2d) 189 (W. D. Va. 
1928). 


INcoME TAXES — STocK EXCHANGE PRICES OF 1929 Not CoNncLusive Ev1- 
DENCE OF “ Fatr MARKET VALUE ”. — At the peak of the market inflation the 
plaintiff transferred her stock and received in payment stocks of the purchas- 
ing companies. The income tax statute defined the amount received from the 
sale of property as “ the sum of any money received plus the fair market value 
of the property received”. 45 Stat. 816, 26 U.S.C. A. § 2111 (1928). The 
commissioner took the price quoted on the New York Stock Exchange the day 
of the transaction as the “ fair market value” of the stock received. The 
plaintiff paid the tax under protest and brought suit to recover. The trial 
court, while considering the Stock Exchange quotation as an element in deter- 
mining value, held it was not conclusive and over objection admitted. other 
evidence of the value of the stock. The United States appealed. Held, that 
the evidence was properly received. Judgment affirmed. Rogers v. Strong, 
72 F.(2d) 455 (C. C. A. 3d, 1934), cert. denied, Dec. 3, 1934. 

This decision adds to the uncertainty already present in the problem of 
valuation for tax purposes. The trial court based its decision on the testi- 
mony of experts that because the market was inflated and unskilled buyers 
were purchasing for speculation, the price was unreasonably high. Strong v. 
Rogers, 3 Fed. Tax. Serv. (C. C. H. 1933) par. 9581 (D. C. N. J. 1933). It is 
clear that sales made in a restricted market are not conclusive of the fair mar- 
ket value. Walter v. Duffy, 287 Fed. 41 (C. C. A. 3d, 1923) (scattered forced 
sales) ; Heiner v. Crosby, 24 F.(2d) 191 (C. C. A. 3d, 1928) (limited number 
of shares offered on market) ; Phillips v. United States, 12 F.(2d) 598 (W. D. 
Pa. 1926) (same), rev’d on other grounds, 24 F.(2d) 195 (C. C. A. 3d, 1928); 
John G. Robertson, 28 B. T. A. 53 (1933) (sales of stock in a close corpora- 
tion). And the price paid for small lots is not determinative. Francis E. 
Smith, 1 B. T. A. 868 (1925); Frederick H. Zeigen, 10 B. T. A. 844 (1928). 
The definition of fair market value generally agreed upon is the price set by 
a market composed of willing buyers and willing sellers. See Rice v. Commis- 
sioner of Int. Rev., 47 F.(2d) 99, 1o1 (C. C. A. 1st, 1931); In re Schuyler, 
Chadwick & Burnham, 63 F.(2d) 241, 243 (C. C. A. 2d, 1933); Stiles v. Com- 
missioner of Int. Rev., 69 F.(2d) 951, 952 (C. C. A. 5th, 1934). And it has 
been held that if such market price is ascertained, no other evidence of valua- 
tion for income tax purposes is admissible. Rice v. Commissioner of Int. 
Rev., supra; see Walter v. Duffy, supra, at 44; Boyd v. Heiner, 5 Am. Fed. 
Tax. Rep. 6069, 6071 (W. D. Pa. 1924); cf. United States v. New River Col- 
lieries Co., 262 U.S. 341 (1923); United States v. Reading Co., 295 Fed. 551 
(E. D. Pa. 1923). The test would seem to comprehend a market which is in- 
fluenced by inflations, depressions, panics and wars. See Hotmes, FEDERAL 
Taxes (6th ed. 1925) 617. But cf. Johnson-Brinkman Commission Co. v. 
Wabash Ry., 64 Mo. App. 590 (1896). A possible argument in support of the 
instant decision may be that effect should be given to an apparent distinction 
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between “ fair market value” and “market value”. But the courts have 
not heretofore drawn this distinction. Walls v. Commissioner of Int. Rev., 
60 F.(2d) 347 (C. C. A. roth, 1932); Robertson v. Routzahn, 1 F. Supp. 355 
(N. D. Ohio 1932); see Metropolitan Life Ins. Co. v. United States, 65 Ct. Cl. 
149, 163 (1928); 1 Cum. Bull. 40 (1919). If the instant case is followed, the 
courts will be faced with the difficult task of deciding when a market ceases to 
be normal and becomes inflated. 


MARSHALLING ASSETS IN FAvor OF MAKER OF NEGOTIABLE NOTE TO AL- 
Low EourTABLe Set-Orr AGAINST Payee. — The plaintiff bank, as pledgee, 
sued the maker on a negotiable note which provided that any deposit of the 
maker in the payee bank might be applied to its payment. The payee bank 
closed its doors because of a run on it. Prior thereto, the payee bank was 
largely indebted to the plaintiff, and the latter, knowing the payee to be in- 
solvent, nevertheless was instrumental in effecting a resumption of business, 
assuring the public of the payee’s solvency. As one result, the defendant 
made the note sued on. The plaintiff caused all notes so made to be pledged 
to it as additional collateral security for the preéxisting indebtedness, and 
took the defendant’s note with knowledge of the agreement as to set-off 
and the fact that the defendant had a substantial balance in the payee bank 
at the time. When suit was brought, the plaintiff had more than enough 
other collateral security not subject to set-off to satisfy the payee’s indebted- 
ness to it. The defendant’s motion to have the cause transferred to the 
chancery court, based on these allegations, was overruled, whereupon the 
defendant used the same facts as his pleas. From an order sustaining a 
demurrer to these pleas, the defendant appealed. The cause was reversed 
and remanded to the chancery court. On suggestion of error it was reargued 
and considered by the court en banc. Held, that the defendant was entitled 
to marshalling of securities, an equitable remedy, because of the fraud of 
the plaintiff. Order reversed and cause remanded to the chancery court. 
Dilworth v. Federal Reserve Bank of St. Louis, 154 So. 535 (Miss. 1934) 
(second opinion). 

On similar facts, without the fraud, the Supreme Court reached the op- 
posite result on the ground that the maker of the note was a debtor to whom 
the doctrine of marshalling should not be applied. Sowell v. Federal Reserve 
Bank of Dallas, 268 U. S. 449 (1925), Note (1926) 29 Harv. L. REv. 256. 
Accord: Haas v. Bank of Commerce, 41 Neb. 754, 60 N. W. 85 (1894). One 
state has taken the opposite view, that the maker of the note, although he 
was a debtor on it, was a creditor as regards his deposit in the payee bank, 
and that marshalling could be applied. Chemical Nat. Bank v. Kiam, 52 Tex. 
Civ. App. 253, 113 S. W. 948 (1908); Live Stock Bank v. Locke, 277 S. W. 
405 (Tex. Civ. App. 1925). The present case professes to follow the Supreme 
Court’s dictum that if the maker had defenses good against the payee, mar- 
shalling might be allowed because of the maker’s equities affecting the in- 
ception of the note. All cases cited by the Supreme Court, however, con- 
cerned fraud involving failure of consideration. McBride v. Potter—Lovell 
Co., 169 Mass. 7, 47 N. E. 242 (1897); Van Winkle Gin & Machinery Co. v. 
Citizens’ Bank of Buffalo, 89 Tex. 147, 33 S. W. 862 (1896); Second Nat. 
Bank of Hoboken v. McGehee, 241 S. W. 287 (Tex. Civ. App. 1922). These 
cases, and all those cited by the present court, involved a defense on 
the note itself good against the payee rather than an independent right of 
set-off. No failure of consideration can be found in the instant case from the 
fact that the payee was insolvent, nor was there any fraudulent pledging in- 
volving the same defense. Cf. Citizens Bank v. Bank of Waddy, 126 Ky. 
169, 103 S. W. 249 (1907). It would seem rather that the maker might have 
a cross claim in deceit for the partial loss of his deposit, based upon the mis- 
representations of the payee’s solvency. If not squarely opposed to the 
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Supreme Court’s ruling, the principal case at least extends its dictum to the 
extent that fraudulent conduct on the part of one creditor will justify mar- 
shalling for the benefit of the other. Such an extension alters the basis of the 
exception, which is to allow marshalling only to protect a maker having a 
defense against the payee from collection by an innocent purchaser, when 
the latter will not be prejudiced thereby. Van Winkle Gin & Machinery Co. 
v. Citizens’ Bank of Buffalo, supra. It would seem better to reach the same 
result, at the expense of opposing the Supreme Court, by holding the preserva- 
tion of the maker’s equitable set-off a sufficient ground to allow marshalling. 
This is preferable to an alternative of allowing the defendant a preferred 
claim on whatever surplus collateral security is returned by the plaintiff 
to the payee bank. Merchant’s Ice & Fuel Co. v. Holland Banking Co., 223 
Mo. App. 93, 8 S. W.(2d) 1030 (1928); (1934) 34 Cot. L. REV. 779, 780. 


Pusiic OFFICERS — ELIGIBILITY TO OFFICE — STATE CONSTITUTION Dis- 
QUALIFYING FOR CONVICTION OF FELONY: EFFECT OF FEDERAL CONVICTION. — 
The respondent, while governor of North Dakota, was convicted under a 
federal felony statute in a United States court in North Dakota. Similar 
legislation in the state made the crime a misdemeanor. By the constitution 
of: North Dakota a felon could not vote, and no person not a qualified elector 
was eligible to be governor. N. D. Const. §§ 73, 127. The lieutenant gov- 
ernor petitioned for a writ of guo warranto. Held, that the federal conviction 
was a disqualification under the state constitution. Writ granted. One judge 
dissented. State ex rel. Olson v. Langer, 256 N. W. 377 (N. D. 1934). 

Since the case presented a problem of construction only, the dissenting 
judge seems correct in attempting to find the intention of the framers of 
the constitution. Furthermore, disqualification statutes are generally con- 
strued strictly. See State v. Gooding, 22 Idaho 128, 132, 124 Pac. 791, 792 
(1912); State ex rel. Clements v. Humphries, 74 Tex. 466, 468, 12 S. W. 99, 
100 (1889). But in the absence of any clear contrary meaning, the interpre- 
tation given to the provision by the majority seems desirable on grounds of 
policy; a federal as well as a state conviction indicates unfitness for public 
office. See State ex rel. Anderson v. Fousek, 91 Mont. 448, 456, 8 P.(2d) 
791, 794 (1932); (1935) 83 U. or Pa. L. REv. 386; cf. Barnes v. District 
Court of Appeal, 178 Cal. 500, 505, 173 Pac. 1100, 1102 (1918). Yet the 
few cases construing similar provisions reveal no distinct weight of authority 
reaching the instant result. Accord: Crampton v. O’Mara, 193 Ind. 551, 139 
N. E. 360 (1923), writ of error denied, 267 U. S. 575 (1925); State ex rel. 
Anderson v. Fousek, supra; cf. State ex rel. Beckman v. Bowman, 38 Ohio 
App. 237, 175 N. E. 891 (1930). Contra: Hildreth v. Heath, 1 Ill. App. 
82 (1878); State ex rel. Mitchell v. McDonald, 164 Miss. 405, 145 So. 508 
(1933); cf. State v. Du Bose, 88 Tenn. 753, 13 S. W. 1088 (1890). Indeed, 
where statutes disqualifying electors for crime have been considered in rela- 
tion to matters other than capacity for public office, the only actual decision 
construed the statute not to apply to a federal conviction. United States v. 
Barnabo, Fed. Cas. No. 14,522 (S. D. N. Y. 1876). But see Cowan v. 
Prowse, 93 Ky. 156, 171, 19 S. W. 407, 411 (1892); Jones v. Board of 
Registrars, 56 Miss. 766, 770 (1879). However, the majority of cases con- 
struing analogous statutes disbarring attorneys for crimes have held federal 
convictions within their scope. Commonwealth v. Porter, 242 Ky. 561, 46 
S. W.(2d) 1096 (1932); Matter of Ackerson, 218 App. Div. 388, 218 N. Y. 
Supp. 654 (1st Dept. 1926). Contra: Matter of Ebbs, 150 N. C. 44, 63 
S. E. 190 (1908). Furthermore, the undesirability of a testimonial disqualifi- 
cation based on conviction of crime would seem to reconcile the weight of 
decision refusing to disqualify witnesses for convictions in courts other than 
those of the state. See 1 Wicmore, EvipeNce (2d ed. 1923) §§ 519-22. 
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The only two cases considering a difference in the grade of the offense in 
the two jurisdictions have held that if the crime is a felony by the law under 
which the conviction occurred that is controlling. State ex rel. Anderson v. 
Fousek; State ex rel. Beckman v. Bowman, both supra. 


RENDITION — CONSTITUTIONALITY OF STATE STATUTE ALLOWING EXAMI- 
NATION OF Motives BEHIND REQuIsITION. — The relator, charged with forg- 
ing a check in Wyoming, was arrested on a rendition warrant issued by the 
governor of Illinois. A writ of habeas corpus was secured on the ground that 
the application for the requisition had not been made in good faith. The 
court refused to allow the prisoner to secure evidence to prove this charge 
and, as neither the crime nor the fact that he was a fugitive was denied, 
quashed the writ. The relator appealed, claiming error under the [Illinois 
Fugitives From Justice Act which provided that a writ of habeas corpus be 
issued where “ the requisition is not made in good faith but is for some ulterior 
purpose other than the punishment of crime ”. Ini. Rev. Stat. ANN. (Smith- 
Hurd, 1933) c. 60, §2(5). A federal statute, pursuant to Art. IV, § 2(2) of 
the Constitution, provided that “it shall be the duty of the executive author- 
ity ” of the asylum state to cause the fugitive to be delivered up on a demand 
of the executive authority of the other state. Rev. Stat. (1875) § 5278, 
18 U.S. C. A. § 662 (1927). Held, that the provision of the Illinois statute 
was unconstitutional. Judgment affirmed. People ex rel. Carr v. Murray, 
357 Ill. 384, 192 N. E. 198 (1934). 

The decision is the first to overthrow a statute allowing judicial examination 
of the good faith of the requisition. In previous cases, involving no statute, 
many courts declined to inquire into the motives behind the request. Blevins 
v. Snyder, 22 F.(2d) 876 (App. D. C. 1927); State ex rel. Gaines v. Westhues, 
318 Mo. 928, 2 S. W.(2d) 612 (1928); Ex parte Kennedy, 116 Tex. Cr. App. 
118, 33 S. W.(2d) 443 (1930). Contra: Ex parte Maddox, 25 P.(2d) 1111 
(Okla. 1933). The Supreme Court has indicated that a prisoner should not 
be released on habeas corpus unless no crime was charged or he was not a 
fugitive. Cf. Munsey v. Clough, 196 U.S. 364 (1905); Drew v. Thaw, 235 
U. S. 432 (1914). And a proper construction of the Constitution and the fed- 
eral statute would seem to allow no discretion in rendition proceedings. U. S. 
Const. Art. IV, § 2(2); Rev. Star. (1875) § 5278, 18 U.S. C. A. § 662 (1927). 
However, courts have generally recognized that a governor can examine the 
motives of the prosecutor, but this may only be the result of the dilemma 
created by the Constitution and the statute, for, although the governor’s duty 
to surrender is said to be ministerial, there is no way of coercing him to per- 
form it. Cf. Commonwealth v. Dennison, 24 How. 66 (U.S. 1860); Work v. 
Corrington, 34 Ohio St. 64 (1877); UNrrorm CRIMINAL ExtRaDITION ACT 
§§ 4, 20; Note (1933) 67 U.S. L. Rev. 58. And since the Constitution is rec- 
ognized as impliedly forbidding an investigation of the guilt or innocence of a 
fugitive, that reason has often been urged by courts for their not examining 
the good faith of the prosecution. Barranger v. Baum, 103 Ga. 465, 30 S. E. 
524 (1898); Worth v. Wheatley, 183 Ind. 598, 108 N. E. 958 (1915); Com- 
monwealth ex rel. Flower v. Superintendent of Philadelphia County Prison, 
220 Pa. 401, 69 Atl. 916 (1908); cf. UNrrorM CRIMINAL ExTRADITION ACT 
§ 20. Another basis given is that the executive discretion is not subject to 
judicial review. State ex rel. Nemec v. Sheriff of Hennepin County, 148 Minn. 
484, 181 N. W. 640 (1921); In re Sultan, 115 N.C. 57, 20S. E. 375 (1894); 
cf. Grace v. Dogan, 151 Miss. 267, 117 So. 596 (1928) (court will not inquire 
if prisoner is a fugitive). Nor can a judge refuse to surrender a fugitive be- 
cause he believes the accused will not be given a fair trial. Marbles v. Creecy, 
215 U. S. 63 (1909); Hale v. Crawford, 65 F.(2d) 739 (C. C. A. 1st, 1933), 
cert. denied, 290 U. S. 674 (1933). Moreover, the motives of the prosecutor 
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should not be questioned by the asylum state, since improper motives are gen- 
erally immaterial in criminal prosecutions. Worth v. Wheatley; State ex rel. 
Gaines v. Westhues, both supra. And the motives of the governor of either 
state are not subject to judicial investigation. Pettibone v. Nichols, 203 U. S. 
192 (1906). The difficulties arising from interstate rendition will probably be 
obviated by new federal legislation rather than state adoption of the Uniform 
Criminal Extradition Act. Cf. 48 Stat. 782, 18 U. S. C. A. § 408e (1934) 
(fleeing to avoid prosecution made a federal crime); 48 Stat. go9, 18 
U. S. C. A. § 420 (1934) (states can enter compacts to make criminal laws 
more effective); see Legis. (1935) 48 Harv. L. REV. 489. 


Res JUDICATA— EFFECT OF WORKMEN’S COMPENSATION AWARD WITHOUT 
ExpREsS FINDING OF JURISDICTIONAL Fact.— Shortly after the plaintiff 
sustained an injury while working for the defendant railroad, the parties 
entered into a compensation agreement which was formally approved by the 
commissioner pursuant to the Connecticut Workmen’s Compensation Law, 
which provided that “. . . if such commissioner shall find such agreement 
to conform to the provisions of this chapter in every regard, he shall approve 
it”, and that “. . . each agreement thus approved . . . shall be as binding 
upon both parties as an award by the commissioner”. Conn. GEN. STAT. 
(1930) § 5247. The same statute provided that “This chapter shall not 
affect the liability of employers to employees engaged in interstate or foreign 
commerce ”, and that “ The acceptance of . . . this chapter by. employers 
and employees shall be understood to include the mutual renunciation and 
waiver of all rights and claims arising out of personal injury sustained in 
the course of employment. .. .” Conn. GEN. Stat. (1930) §§ 5262, 5226. 
The plaintiff received payments under this agreement until he brought an 
action under the Federal Employers’ Liability Act, alleging that at the time 
of the accident he and the defendant were engaged in interstate commerce. 
From a judgment on a verdict for the plaintiff, the defendant appealed. Held, 
that the award was not res judicata of the jurisdictional fact of intrastate 
commerce, and that it was not an accord and satisfaction. Judgment affirmed. 
Hoffman v. New York, N.H.& H.R. R.,C.C. A. 2d, Dec. 10, 1934. 

Though without exact precedent, the holding that a workmen’s compensa- 
tion award is not res judicata of a jurisdictional fact which was not expressly 
determined seems logically sound. But cf. Bach v. Interurban Ry., 171 
N. W. 723 (Iowa 1919). A decision of a tribunal exercising statutory and 
special powers is not aided on collateral attack by a presumption of jurisdic- 
tion. Thatcher v. Powell, 6 Wheat. 119 (U.S. 1821); Hartford v. Poindexter, 
84 Conn. 121, 79 Atl. 79 (1911); cf. Taylor v. Robert Ramsay Co., 139 
Md. 113, 114 Atl. 830 (1921) (workmen’s compensation board); see 1 
FREEMAN, JUDGMENTS (5th ed. 1925) §397. On the other hand, had the 
commissioner found expressly ‘that the parties were engaged in intrastate 
commerce, the award would have been res judicata of that fact. Chicago, 
R.1. & P. R. R. v. Schendel, 270 U.S. 611 (1926), Note (1927) 40 Harv. L. 
Rev. 766; Taylor v. Robert Ramsay Co., supra. But merely an express stipu- 
lation of intrastate commerce in the parties’ agreement probably would not 
have affected the instant decision. Dorman’s Case, 236 Mass. 583, 129 N. E. 
352 (1921); Hassen v. Elm Coal Co., 184 App. Div. 715, 172 N. Y. Supp. 
430 (3d Dept. 1918). However, it is not clear that there was not an accord 
and satisfaction. The court reasoned that the parties intended to compromise 
only the liability under the compensation law, which provided that it should 
not affect any liability under federal acts. But this seems to confuse the 
factual concept of a “ cause of action ” with the remedial one of a “ right of 
action”. See CLARK, Cope PLEADING (1928) 83; Borchard, Judicial Relief 
for Peril and Insecurity (1932) 45 Harv. L. REv. 793, 803-04; (1923) 32 





690 HARVARD LAW REVIEW [Vol. 48 


Yate L. J. 506. And if the parties intended to settle the plaintiff’s cause of 
action arising out of the operative fact of the accident, not merely one of 
the plaintiff's remedies, the steps taken under the compensation statute would 
not prevent the agreement from being an accord. Bach v. Interurban Ry., 
supra; cf. Kansas & Texas R. R. v. Wulf, 226 U. S. 570 (1913); Western 
Union Tel. Co. v. Preston, 254 Fed. 229 (C. C. A. 3d, 1918), cert. denied, 
248 U.S. 585 (1919). But without full payment there would be no defense 
at law. Larscy v. Hogan & Sons, 239 N. Y. 298, 146 N. E. 430 (1925); 
see 3 WILLISTON, CONTRACTS (1920) § 1843. Yet a temporary injunction 
against the suit at law and a decree for specific performance of the ac- 
cord should be possible here. Very v. Levy, 13 How. 345 (U. S. 1851); 
Boston & Me. R. R. v. Union Mutual Fire Ins. Co., 83 Vt. 554, 77 Atl. 874 
(1910); see 2 RESTATEMENT, CoNTRACTS (1932) § 417; 3 WILLISTON, Con- 
TRACTS § 1845. The decision in the instant case weakens the effectiveness 
of voluntary workmen’s compensation agreements formally approved by a 
commissioner but not fully performed, where it is doubtful whether the acci- 
dent occurred in intrastate or interstate commerce. 


SURETYSHIP — SUBROGATION — RIGHTS OF FIDELITY INSURER AGAINST 
NEGLIGENT ACCOUNTANTS. —- The plaintiff, a surety, executed a bond to a 
lumber company prior to 1927, insuring the fidelity of employees. There- 
after an employee embezzled. In 1927 the lumber company employed ac- 
countants to make an audit. However, the accountants failed to find the 
thefts either then or in the subsequent annual examinations. The pecula- 
tions continued until discovery in 1931, by which time they exceeded the 
amount of the bond. The surety, after paying the full penalty, gave notice 
that it claimed reimbursement from the accountants for its loss sustained 
since 1927. Nevertheless, the latter made a secret settlement with the em- 
ployer. The surety filed a bill against both parties, seeking discovery of 
the settlement and subrogation pro tanto to the rights of the lumber company. 
It alleged that negligence in the original audit, by failing to reveal reasons 
for discharging the embezzler, had caused the subsequent loss. From an 
order overruling their motion to dismiss, the defendants appealed. Held, 
that the surety be subrogated pro tanto, and that it is entitled to discover 
the terms of the settlement. Order affirmed. Dantzler Lumber & Export 
Co. v. Columbia Casualty Co., 156 So. 116 (Fla. 1934). 

The court relies upon the rule that a surety is subrogated to the rights of 
the insured against the one “ who caused the loss”, but this usually refers 
to recovery against the primary wrongdoer: here, the employee. ARNOLD, 
SURETYSHIP AND GUARANTY (1927) §§ 133, 134. Since both the plaintiff 
and the accountants are secondarily liable to the lumber company for the 
loss, they should be regarded as surety and quasi-surety for the employee. 
See Langmaid, Some Recent Subrogation Problems in the Law of Suretyship 
and Insurance (1934) 47 Harv. L. REv. 976, 977. In analogous situations 
where a surety, after paying for losses occasioned by the employee’s forging 
checks or drafts, seeks recovery against the paying bank, subrogation is al- 
lowed against the bank if it was negligent. National Surety Co. v. State Sav. 
Bank, 156 Fed. 21 (C. C. A. 8th, 1907); Massachusetts Bonding & Ins. Co. v. 
Standard Trust & Sav. Bank, 334 Ill. 494, 166 N. E. 123 (1929). Contra: 
Louisville Trust Co. v. Royal Indemnity Co., 230 Ky. 482, 20 S. W.(2d) 
71 (1929); cf. American Surety Co. of N. Y. v. Lewis State Bank, 58 F.(2d) 
559 (C. C. A. 5th, 1932). Subrogation is denied if no fault is shown. 
National Surety Co. v. Arosin, 198 Fed. 605 (C. C. A. 8th, 1912). But cf. 
Kansas City Title & Trust Co. v. Fourth Nat. Bank in Wichita, 135 Kan. 
414, 10 P.(2d) 896 (1932). And it has even been indicated that a non- 
negligent bank after paying the loss is entitled to subrogation against the 
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surety. See American Surety Co. of N. Y. v. Lewis State Bank, supra, at 
561; Cooper, Myers & Co. v. Smith, 139 Minn. 382, 386, 166 N. W. 504, 
505 (1918). When the surety of a bailee is forced to pay for the default 
of the principal, it is sometimes granted subrogation against a non-negligent 
bona fide purchaser. Martin v. Federal Surety Co., 58 F.(2d) 79 (C. C. A. 
8th, 1932). But cf. Northern Trust Co. v. Consolidated Elevator Co., 142 
Minn. 132, 171 N. W. 265 (1919). In all these cases, it would seem that 
liability should be determined as between the surety and quasi-surety by bal- 
ancing the fault of the latter, and the importance of such fault in causing the 
loss, against the surety’s intentional undertaking of a risk. See Langmaid, 
supra, at 978-79. The instant decision, however, ignores the possibility of con- 
tributive subrogation, and, by considering only the accountants’ breach of 
contractual duty to audit carefully, puts the entire loss upon the quasi- 
surety. Other courts, mistaking the issue, deny the surety subrogation on 
the theory that its equities must be measured by the rights of the primary 
wrongdoer. Baker v. American Surety Co. of N. Y., 181 Iowa 634, 159 
N. W. 1044 (1916); cf. Northern Trust Co. v. Consolidated Elevator Co., 
supra. In order to prevent the loss from falling where the creditor chooses 
to put it, contributive subrogation should be adopted. However, behind 
the instant decision is the policy that the employer, who most deserves pro- 
tection, will be benefited by the lower insurance rates resulting indirectly 
from the granting of complete subrogation to commercial sureties. See 
(1930) 43 Harv. L. REv. 500. 


Torts — INTERFERENCE WITH BUSINESS OR OCCUPATION — PICKETING 
Wuere No DIsPuTE WITH ORGANIZED LaABorR 1S INVOLVED. — The plaintiff 
operated a retail store in a section of New York City inhabited largely by 
Negroes. The defendants, individuals unconnected with any labor organiza- 
tion, began a systematic picketing of the premises, requesting prospective cus- 
tomers to stay out, after the plaintiff had refused to comply with their request 
to employ a certain percentage of Negro help. The plaintiff moved for an 
injunction pendente lite to restrain such picketing. Held, that, since inten- 
tional damage to the business of another will only be permitted where justified 
by the ends sought, the policy permitting such action in organized labor dis- 
putes will not be extended to racial controversies. Motion granted. A. S. Beck 
Shoe Corp. v. Johnson, 153 Misc. 363, 274 N. Y. Supp. 946 (Sup. Ct. 1934). 
Accord: Samuelson v. Green, The Daily Record, Baltimore, May 26, 1934, at 
5 (C. C. Baltimore City 1934). 

The problem of the legality of picketing which is unconnected in any way 
with organized labor has apparently only recently arisen. It seems clear that, 
since damage is intentionally caused, liability should follow unless legal justifi- 
cation can be shown. See The Mogul Steamship Co., Ltd. v. McGregor, Gow, 
& Co., 23 Q. B. D. 598, 613 (1889), aff'd, [1892] A. C. 25; Holmes, Privilege, 
Malice, and Intent (1894) 8 Harv. L. Rev. 1. But cf. Foster v. The Retail 
Clerks’ Internat. Protective Ass’n, 39 Misc. 48, 78 N. Y. Supp. 860 (Sup. Ct. 
1902). In determining whether this justification exists, the social value of the 
ends sought and the necessity of picketing to secure them should be weighed 
against the prospective injury to both the public and the person picketed. 
Thus, where tenants picketed the leased premises because of alleged fire-trap 
conditions, it was held that, inasmuch as an adequate remedy existed in an ap- 
peal to the proper authorities, such actions were unjustified and constituted 
disorderly conduct. People v. Kopezak, 153 Misc. 187, 274 N. Y. Supp. 629 
(Ct. Sp. Sess. 1934); N. Y. Penat Law (1923) § 722. Since picketing is a 
form of self-help, this result seems proper. Cf. Barnes v. Martin, 15 Wis. 240 
(1862); Stanley v. Payne, 78 Vt. 235, 62 Atl. 495 (1905). On the other hand, 
where the public would benefit by fair prices, and where the possibility of riots 
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was small, picketing and refusing to honor theater tickets sold by a “ scalper ” 
were rightly held justifiable. Cohen v. Martin Beck Theatre Corp., N. Y. 
L. J., Oct. 23, 1934, at 1407 (N. Y. Sup. Ct.). And recently an association 
of consumers was allowed to picket near the plaintiff’s store as a protest against 
prices claimed to be extortionate. Julie Baking Co. v. Graymond, 152 Misc. 
846, 274 N. Y. Supp. 250 (Sup. Ct. 1934), (1934) 4 BrookLyn L. REV. gr. 
The picketing in the instant case, definitely for the purpose of aiding members 
of the Negro race, seems similar to the organized-labor cases in that it involves 
possibilities of riots and injury to the business of the employer as well as a 
demand for the betterment of the position of the picketing class. In the 
“labor ” cases the courts are not harmonious in determining what constitutes 
justification. See FRANKFURTER AND GREENE, THE LABOR INJUNCTION 
(1930) 24-46; Sayre, Labor and the Courts (1930) 39 YALE L. J. 682. Thus, 
in some states, all or most labor picketing is illegal. In re Langell, 178 Mich. 
305, 144 N. W. 841 (1914) (all picketing illegal); Webb v. Cooks’, Waiters’ & 
Waitresses’ Union, No. 748, 205 S. W. 465 (Tex. Civ. App. 1918) (illegal if 
done for purpose of effecting unionization); Harvey v. Chapman, 226 Mass. 
191, 115 N. E. 304 (1917) (illegal unless concomitant of lawful strike); see 
Note (1927) 40 Harv. L. Rev. 896. But in the more liberal jurisdictions, in- 
cluding New York, picketing is held justified even when the purpose is to 
secure a closed shop. Exchange Bakery & Restaurant, Inc. v. Rifkin, 245 
N. Y. 260, 157 N. E. 130 (1927); cf. Stillwell Theatre, Inc. v. Kaplan, 259 
N. Y. 405, 182 N. E. 63 (1932), cert. denied, 288 U. S. 606 (1932), Note 
(1932) 46 Harv. L. Rev. 125 (picketing theater in order to destroy rival union 
held lawful). That this is the modern tendency is evidenced by such legisla- 
tion as the Norris-LaGuardia Act. 47 Stat. 70, 29 U. S.C. A. §§ 101-115 
(1932); Miller Parlor Furniture Co. v. Furniture Workers’ Industrial Union, 
8 F. Supp. 209 (D. N. J. 1934); see Note (1933) 33 Cov. L. Rev. 1188. Al- 
though the demand in the instant case would seem analogous to such a pur- 
pose, the greater likelihood of riots and the lack of any policy favoring racial 
privileges comparable to that favoring labor demands seem adequate reasons 
for a different result. 


Witts —ImputTATION TO OTHER LEGATEES OF PRESUMPTION OF UNDUE 
INFLUENCE ARISING FROM CONFIDENTIAL RELATIONSHIP. — The testator, who 
died at the age of 72, left a will drawn by his‘attorney. Legacies were given 
to both the attorney and his wife, andthe latter was made the residuary 
legatee and the executrix if she survived the testator; if not, the attorney 
was so appointed. The will was probated, but two heirs who were excluded 
filed a petition to revoke the probate. The trial court charged that because 
the attorney was in a coffidential relationship to the testator, participated 
in drawing the will, and was a beneficiary therein, the burden of proof was 
on the proponents to show absence of undue influence. A special verdict 
was rendered to the effect that the residuary and executorship provisions, an 
incontestability clause, and a bequest to the testator’s nephews and nieces 
in Sweden were the result of undue influence exercised by the attorney. 

- From a judgment revoking the probate of these clauses, the wife, both as 
executrix and individually, appealed. Held, that a presumption of undue 
influence arises from this relationship and is imputable to the attorney’s wife 
and the Swedish legatees, but that it does not shift to the proponents the 
burden of proving the issue. Judgment reversed. In re Erickson’s Estate, 
35 P.(2d) 628 (D. C. App. Cal. 1934). 

No precedent has been found permitting such imputation to a legatee who is 
neither acting in concert with nor kin to the person in confidential relation- 
ship to the testator. The reasons for the creation of the presumption lie 
in the knowledge of transactions with the testator possessed solely by the 
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attorney and in the opportunity offered him for giving effect to selfish mo- 
tives. Cf. Parfitt v. Lawless, L. R. 2 P. & D. 462 (1872). Since these reasons 
’ are not applicable to every legatee, the rule pronounced in the instant case 
seems too broad. Henry v. Hall, 106 Ala. 84, 17 So. 187 (1895); cf. In re 
Frank’s Estate, 32 P.(2d) 607 (Cal. 1934). It would appear, however, that 
the imputation to the spouse of the confidant may be justified, and some 
courts have extended the principle to the immediate family. Henry v. Hall, 
supra (wife); Dial v. Welker, 328 Ill. 56, 159 N. E. 286 (1927), rehearing 
denied, 332 Ill. 509, 163 N. E. 772 (1928) (brother and sister); Moll v. 
Pollack, 319 Mo. 744, 8 S. W.(2d) 38 (1928) (children) ; see In re Bromley’s 
Estate, 113 Mich. 53, 55, 71 N. W. 523 (1897) (wife). And when a bene- 
ficiary actively participates with the person in confidential relationship, the 
presumption is imputed. See Coghill v. Kennedy, 119 Ala. 641, 659-60, 24 
So. 459, 469 (1898). When a presumption is said to arise, a majority of 
the authorities agree with the instant holding that the burden of proof on 
undue influence does not shift to the proponent. Barry v. Butlin, 2 Moore’s 
P. C. 480, 1 Curt. Ecc. 637 (1838); In re Putnam’s Will, 257 N. Y. 140, 
177 N. E. 399 (1931); see 1 PAGE, Writs (2d ed. 1928) § 716. Contra: In re 
Butts, 201 Cal. 185, 256 Pac. 200 (1927); In re Lances, 216 Cal. 397, 14 
P.(2d) 768 (1932). Adequate protection can be afforded by treating the 
presumption as one of fact from which the jury may draw inferences. See 
Matter of Kindberg, 207 N. Y. 220, 229, 100 N. E. 789, 791 (1912); 1 
Pace, WILLS § 732. 
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DECLARATORY JUDGMENTS. By Edwin Borchard.t Cleveland: Banks-Baldwin 
Law Publishing Co. 1934. Pp. xxii, 669. $8.50. 


This is the first general treatise which has appeared in the English-speaking 
world upon the subject with which it deals. 

Although in England the declaratory judgment was authorized as a general 
procedural device in chancery cases as early as 1852, and was extended to all 
actions and proceedings in 1883, its development was so gradual that it never 
made a dramatic appeal to the English legal profession. No special literature 
grew up in England regarding its origin, purpose and scope, outside the opin- 
ions of the courts. As litigation more and more clearly demonstrated the use- 
fulness of the remedy, it was employed with greater and greater frequency, 
until a large part of the work of the English courts, particularly in equity, was 
directed toward ascertaining and declaring rights and duties. Every lawyer 
used the remedy constantly and as a matter of course, but it never emerged 
as an independent subject for special study. 

In the United States the history of the declaratory judgment was very dif- 
ferent. Prior to 1917 there had been no statute in this country conferring 
upon the courts of any state general authority to render such judgments. The 
legal profession as a whole was not only completely uninformed regarding 
their use in England and other parts of the British Empire, and in Continental 
Europe, but did not even know of the existence of such a remedial device. A 
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half dozen years brought a revolutionary change. Beginning in 1917, the 
MIcHIcAN LAw REview, the YALE LAw JourRNAL, and other American law 
magazines, through the publication of numerous articles on the subject, de- 
veloped a vigorous and widespread professional demand for the declaratory 
judgment as a means for improving the administration of justice. State legis- 
latures promptly approved suggestions from the bar and bench. The first of 
the new statutes was enacted in Michigan, in 1919. This was followed in the 
same year by more restricted acts in Wisconsin and Florida. In spite of an 
adverse court decision in Michigan and the somewhat hysterical repeal of the 
act in Wisconsin, other states followed in rapid succession. Within ten years 
after the passage of the first general statute a score of states had given their 
courts general authorization to declare the rights of parties, with or without 
coercive relief. More than thirty states now have similar acts. There is prob- 
ably no parallel in American legal history to the sudden and sweeping success 
of this measure for enlarging the usefulness of the courts. Following the 
legislation came a vast stream of judicial decisions interpreting and applying 
it. The amount of this material reached such magnitude that its collection, 
analysis and classification were imperative if the work of the courts in this im- 
portant field of judicial administration was to serve as an effective guide to its 
further use and development. This task was undertaken by Professor Bor- 
chard, and has been excellently performed in the volume just published. The 
wealth of documentation and the fullness of detail in the references to adjudi- 
cated cases has scarcely been equalled in law book writing. 

Three aspects of the problem, which may be designated as (1) historical, 
(2) constitutional, and (3) functional, call for special and detailed considera- 
tion in any work dealing comprehensively with the declaratory judgment. 
Professor Borchard has considered each one at length. 

(1) Historical aspects of the declaratory judgment.—In a most illuminat- 
ing chapter on History and Comparative Law, the author has traced the origin 
of declaratory judicial relief back to pre-classic Roman procedure, and has 
shown its remarkable subsequent development in medieval Europe, particularly 
in Germanic and Italian law. This is the source of the modern declaratory 
procedure so extensively employed in Germany, Austria, and other parts of 
central Europe. Out of it grew the widely used action to declare the nullity of 
an instrument or transaction, and to compel a defendant who had asserted 
claims hostile to the plaintiff to come into court and prove their validity or 
forever remain silent. It was from medieval France that the declaratory judg- 
ment found its way to Scotland, and thence to England and the United States. 

In view of the two thousand years of judicial use of this efficient and highly 
adaptable remedy, it is almost inconceivable that an American court could 
ever have supposed that declaring the rights of parties was not a judicial func- 
tion, and that for a decade other American courts should have been willing to 
listen seriously to the reiteration of arguments to that effect. 

While the book under review leaves little to be desired in the thoroughness 
with which it deals with the broad historical background of the declaratory 
judgment, it would be somewhat more satisfactory to the student of modern 
American law if it presented a more clearly detailed view of the sequence and 
the varying forms of the remarkable series of legislative acts which introduced 
this remedy into the United States. References to the specific provisions of 
the statutes are confined largely to the Uniform Declaratory Judgment Act, 
which is thereby given a somewhat exaggerated importance, in view of the fact 
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that this Act was adopted in only slightly more than half of the states which 
have authorized the use of declaratory relief. 

(2) Constitutional aspects of the declaratory judgment.— Upon the con- 
stitutional aspects of the question, Professor Borchard has omitted nothing. 
As he himself points out, there was never any valid basis for the repeated at- 
tacks which were directed against the constitutionality of the new procedure. 
They represented a phase in the adjustment of the American legal profession 
to a liberalized conception of the true function of courts of justice. So far as 
these attacks threatened to jeopardize the fortunes of the new procedure, they 
entirely failed of success, and it is quite clear that the arguments for and 
against constitutionality are no longer of practical importance. The funda- 
mental distinction between the judicial process of declaring rights and duties 
and the non-judicial function of giving advisory opinions and deciding moot 
cases, has been completely demonstrated and finally established. Historically, 
however, the constitutional struggle is the most striking feature of American 
experience with declaratory remedies, and at the same time it has served to 
bring out in bold relief the essential nature of the new remedy and its true re- 
lation to the work of the courts under the American system of government. 
From both of these points of view it is evident that a thorough and well docu- 
mented study of the constitutional cases is essential to a sound appreciation of 
the place occupied by the declaratory judgment in our present scheme of judi- 
cial administration. This task has been performed by Professor Borchard in 
so clear, accurate, and comprehensive a way that there will be little need for 
future students of the legal history of this period to reéxamine the sources. 


(3) Functional aspects of the declaratory judgment. — The third phase of 
the problem, which deals with the practical operation of the declaratory judg- 
ment as a judicial remedy, is, of course, the most important. It is treated 
under two heads, namely, Procedure and Practice, which includes Chapter V 
of Part One, pages 132 to 200, and Substantive Rights, which includes all of 
Part Two, pages 307 to 624. This material consists of an analysis and clas- 
sification of the huge grist of cases turned out by American courts operating 
under declaratory judgment statutes, and includes a large number of cases 
from the courts of England and other parts of the British Empire, and a few 
decisions from courts of Continental Europe. 

There is some duplication and overlapping between Procedure and Practice, 
and Substantive Rights, which is perhaps unavoidable, but in general it may 
be said that under Procedure and Practice the author chiefly discusses: (a) 
the distribution of declaratory jurisdiction between courts of law and equity, 
and the power of courts of limited statutory jurisdiction to make declarations; 
(b) the question whether and to what extent the existence and availability 
either of an orthodox coercive remedy or of a special statutory remedy will 
preclude recourse to a declaration of rights; and (c) the function of the prayer 
for relief, including the right of the parties to ask coercive and declaratory 
relief in the alternative, and the power and duty of the court to substitute 
declaratory for coercive relief, in whole or in part, as a means of increasing the 
flexibility and usefulness of its judgment, and, in proper cases, to follow up a 
declaration with a supplementary coercive judgment. 

Part Two, on Substantive Rights, is an exhaustive treatise on the utility of 
the declaratory judgment as a means for adjudicating the infinitely varied 
controversies which come before the courts under modern conditions. The 
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problem of dealing with this vast assortment of fact situations is largely one 
of classification. 

The author adopts two methods of approach. He first examines the cases 
to ascertain how far the declaratory judgment is available to meet the need 
for protection against the risk of apprehended attack from others, and for 
obtaining the assurance of security in the enjoyment of one’s own rights. In 
making this analytical survey he deals with the entire field of litigation, and 
points out, in respect to every type of objective situation, the contribution to 
social welfare which a declaration of rights may be able to make by removing 
the risks of peril and insecurity. He is here concerned with the most striking 
characteristic of the declaratory judgment, which is its capacity to eliminate 
the more injurious results of controversies between parties by adjudicating 
their rights and duties prior to the actual or even possible occurrence of any 
overt act of hostility. 

Chapter I of Part Two, entitled Judicial Relief for Peril and Insecurity, and 
Chapter II of Part Two, entitled Security, deal with this whole field of prophy- 
lactic litigation. The cases involve contested contractual privileges, establish- 
ment of, or escape from, contractual obligations, building and other contractual 
restrictions on the use of land, peril or privileges in lease relations, rights and 
liabilities between debtor and creditor, non-contractual privileges and obliga- 
tions of various kinds, immunities against government and privileges of gov- 
ernmental authorities, establishment of present rights of various kinds to pre- 
vent future injury, liens, priorities among creditors, rights to enjoy benefits, 
the establishment of the validity or invalidity of certain acts, and many other 
similar matters. 

Obviously, the variety of fact situations is enormous. The effort of the 
author has been to treat them as types and to generalize them as far as pos- 
sible in order to illustrate the nature and scope of the remedy. This produces 
an impression of constant reiteration, as the same principle repeatedly emerges 
from diverse groups of facts. Perhaps the author’s long experience as an advo- 
cate of the new procedure against opposition which was often none too intelli- 
gent convinced him that it was inexpedient to expect the facts to speak ade- 
quately for themselves without supplementary exegesis. But in spite of what 
might seem to be too much explanation of the obvious, these two chapters are 
an impressive presentation of the unique aid which the declaratory judgment 
may render in making possible an administration of justice which recognizes 
the social value of relief from peril and insecurity. 

As a second method of approach to the problem of classification, the cases 
in which declaratory relief has been employed have been arranged according 
to the nature of the subject matter involved. This constitutes the largest divi- 
sion of the book, and occupies the last eleven chapters in Part Two. The 
heads under which the cases are discussed are those which would most readily 
occur to the practitioner seeking authority for declaratory relief in specific 
cases. 

They are arranged in four major groups. The first includes a great variety 
of declarations relating in a general way to status, such as marriage and di- 
vorce, death, legitimacy, nationality, business relations, and title to office. The 
second group, which contains more than half of all the material, relates to the 
important forms of written instruments—contracts, deeds, assignments, 
mortgages, leases, insurance policies, articles of incorporation or association, 
wills, and statutes and ordinances. The third group, which is more limited in 
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scope, relates to titles to property; and the fourth deals with administrative 
powers and disabilities. Most of the cases discussed in the prior chapters 
dealing with relief from peril and insecurity and with the confirmation and 
recognition of rights reappear here under these objective titles. And here 
again the effort to generalize and to explain the advantages involved in each 
application of the remedy has resulted in a diffuseness which sometimes tends 
to blur the picture. This, however, is largely offset by the extraordinarily 
complete footnotes which constantly keep before the reader the concrete facts 
of the cases. 

The importance of Professor Borchard’s book has been greatly enhanced by 
the recent passage of a national declaratory judgment act.2 The general grant 
of power contained in Section 1 of this act is comprehensive, but follows the 
language of none of the state acts. Section 2 of the federal statute is Sec- 
tion 8 of the Uniform Act; and Section 3 of the federal statute is Section 4 
of the Michigan act. While the federal statute is much shorter than most of 
those adopted by the states, and contains fewer details, there is no apparent 
reason why it cannot operate fully as broadly and usefully. The author makes 
it quite clear that there is nothing juridically unique in the problems arising 
under the Federal Constitution and laws, which substantially differentiates 
them, as subjects of judicial action, from the corresponding problems which 
come before the state courts. The many cases in which the constitutionality 
of state legislation has been adjudicated by means of declaratory judgments 
have shown how well adapted this remedy is for dealing with constitutional 
questions. On account of the larger values at stake under national laws, there 
would seem to be a still more obvious economic, social, and political need for 
the use of declaratory relief in the federal courts. 

There is, however, one threat to the liberal use of the declaratory judgment 
in the national courts. This is the highly refined defense mechanism which has 
been developed through resistance to the constant pressure to bring cases 
under federal jurisdiction. In order to protect themselves from litigation 
which properly belongs to state tribunals, the federal courts are continually on 
the alert to refuse jurisdiction wherever possible. Every presumption is 
against their authority, and the perils of dismissal or remand relentlessly pursue 
the parties throughout every step in the proceedings. In view of the prevail- 
ing distrust shown by the federal courts toward the efforts of litigants to in- 
voke their jurisdiction, it is not to be wondered at that the first reaction, 
particularly on the part of the Supreme Court before the issue was squarely 
presented, was unfriendly to the new procedure. There is a possibility that the 
same attitude may result in curtailing the usefulness of the remedy now that 
its validity has become established. But there has been so much public discus- 
sion of declaratory judgments, and the present volume presents so forcibly 
their practical range and value, and their perfect applicability to the problems 
of federal litigation, that the federal courts may escape the error of supposing 
that a liberal use of declaratory relief has any tendency whatever to override 
the limitations upon federal jurisdiction. 

The book is a notable contribution to a better administration of justice. 
Although the declaratory judgment has amply demonstrated its extraordinary 
capacity for correcting those defects which are most seriously undermining 
public confidence in the effectiveness of the courts, the legal profession has not 
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understood its great possibilities. There has been no textbook to which law- 
yers and judges could turn for information. Even in those states where the 
declaratory judgment has been used most freely, its development has been aim- 
less and accidental. Now, for the first time, the history and purpose of the 
new remedy, and its practical availability under modern conditions, have been 
fully and clearly presented to the American legal profession. 


Epson R. SUNDERLAND.* 





Tue IpEA oF NATIONAL INTEREST. By Charles A. Beard, with the collabora- 
tion of G. H. E. Smith. New York: The Macmillan Co. 1934. Pp. ix 
583. $3.75. 

Dr. Beard has become the Nestor of American political scientists and histo- 
rians. What he writes has so much influence in shaping national opinion 
that a book like this has more than ordinary importance. It has just been fol- 
lowed up by The Open Door at Home, which points the moral of the present 
volume by throwing Dr. Beard’s weight heavily on the side of autarchy. He 
joins those who urge the United States to withdraw permanently from efforts 
to extend foreign trade and to embrace with enthusiasm the high degree of 
economic self-sufficiency which is permitted to it by nature. 

The idea of national “ honor ” is disappearing from modern diplomacy as it 
has disappeared in individual and social behavior. The passing of a society 
based upon status and fixed rank, the passing of monarchy as an institution, 
doomed the personalizing of the nation and the duelling code of honor. But 
the concept of national interest can have as deadly implications for diplomacy. 
It is a calculated analysis, usually limited to an economic balance sheet, of 
national advantage to be derived from following a particular policy. 

By the method of historical sampling Professor Beard builds up the opposing 
schools of thought about national interest. It is natural in the light of his 
previous writing that he should back the Jeffersonian rather than the Hamilton- 
ian conception of national interest. Dr. Beard feels a profound distrust of the 
dollar diplomacy that goes with Hamilton’s type of State — interventionism in 
behalf of private capital. Though he recognizes that Jefferson himself was the 
great and direct imperialist through agrarian expansion, he feels that Jeffer- 
son’s safeguard is adequate: no territory should be added that cannot become 
an organic part of the United States, with the full rights of citizenship for 
its peoples. 

But what is overlooked by Dr. Beard as much as by Dean Donham, Messrs. 
Garvan, Samuel Crowther, e¢ al., is that economic self-sufficiency may dictate 
direct political imperialism even for the United States. Raw materials of vital 
import to the new and complex industrialism of the modern State must be 
brought under direct political control. This is particularly true of minerals 
and chemicals whose use is just beginning to be appreciated. As systems close 
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up, the possession of these elements may become a matter vital to survival. 
This applies to sources of supply controlled by us that others want as much as 
we do. Indirect imperialism, through investment control, left open markets. 
The direct imperialism of economic self-sufficiency may be less tolerant. 

It is odd that, in spite of the emphasis placed on American foreign invest- 
ments, trade, etc., small effort is made to analyze our tariff and commercial 
treaty policy, to say nothing of our other treaties. Diplomatic formulas like 
the Monroe Doctrine and the Open Door policy are analyzed for their bearing 
on the idea of national interest. But neither the sectional pulls against na- 
tional, nor the reciprocal pulls shown in international, treaties is adequately 
studied. 

The book is a valuable mine of material, some of it (like Mr. Winkler’s esti- 
mates of foreign investments) rather uncritically treated. It is sure to have 
a deep effect, taken together with its companion piece. Insofar as it urges 
caution about fighting wars for trade, that effect should be good. But Dr. 
Beard appears not to be sufficiently aware of the use to which his theories will 
be put by agencies like the Chemical Foundation. He seems either too inno- 
cent to suspect, or unconcerned about, the kind of government which would be 
needed to run his nationally planned political system along self-sufficient lines. 
He may have afforded our own future Nazis some useful propaganda while 
trying to serve the Jeffersonian tradition. 

W. Y. Et.iotr.* 





THE RIGHTS AND PRIVILEGES OF THE Press. By Frederick Seaton Siebert.1 
1934. New York: D. Appleton-Century Co. Pp. xvii, 429. $3.00. 


THE LAw OF THE Press. By William G. Hale ? and Ivan Benson.* Second 
edition. 1933. St. Paul: West Publishing Co. Pp. x, 610. $4.00. 


Law books addressed to lay readers usually bring down the wrath of the 
reviewers upon the heads of their authors.5 Often these authors are severely 
criticized for falling into errors they scarcely can avoid when they simplify 
legal ideas for the uninitiated. The result is that, except for the ever-present 
“home remedy” volumes, few such books are written. The doctor, the 
architect, the grocer, and the realtor conduct their businesses aided only by a 
rough idea of the legal problems involved; when trouble comes they go to 
their lawyer. This compromise is substantially adequate for the usual pro- 
fession or business. But not so for the journalist. When a reporter writes, 
and a copy desk man edits, a news story presenting the police evidence in the 
latest murder, depicting the love life of the presently prominent co-respond- 
ent, or criticizing the opposing candidate for public office, they cannot always 
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ask a lawyer whether the item in question will subject their paper to a libel 
suit or bring it into contempt of court. A deadline must be met. 

Such books as these, therefore, should not be subjected to a process of 
valuation proper for the usual law book. The question is, how well does each 
accomplish its purpose, namely, to give the journalist a working knowledge 
of press law which will enable him to exercise an independent judgment on 
practical problems with reasonably satisfactory results. That these books 
may contain inaccuracies of detail, dogmatic summaries, or incomplete state- 
ments of debatable but fine points —in other words, those things which a 
lawyer wants avoided in the texts he uses —is, it seems to this reviewer, of 
little present importance. 

Less than half of The Law of the Press consists of regulation textbook 
material; the remaining pages comprise a casebook of decisions illustrating 
the text. Much has been said and written concerning the respective merits, 
as a tool for law students, of the pure casebook, the textbook, and the com- 
promise under the familiar heading of “ Cases and Materials”. There is no 
need to consider those debates in connection with these books, for courses on 
press law in law schools must be rare indeed. On the other hand, such courses 
in schools of journalism are now common, and the reviewer foresees great 
success for this book in such a setting. Where students, even though they be 
studying a lay subject, devote a definite amount of time each week over a 
whole or part of a year to the study of the legal aspects of their field, it would 
be regrettable if they did not do some reading of the decisions. Yet more 
than firm discipline on the part of the instructor would be necessary before 
they would go faithfully to the reports themselves. The present volume is 
an admirable compromise. 

Siebert’s book, on the other hand, seems the more satisfactory of the two 
for the practicing journalist’s purposes. His volume, too, presents actual 
decisions as well as text material, but here this is done through the medium of 
case summaries ® in much the same fashion as the statement of facts, holding, 
and citation in law review “ recent cases”. The method distinctly aids rapid 
search for the pertinent principle and its illustration. Both text material and 
summaries are extremely well written. In fact the type, arrangement, and 
literary style make the book intriguing and interesting, even to the extent of 
being suitable for the journalist’s “ hour before bedtime”. At the same time 
it affords sound information and advice. 

Siebert begins with a concise history of the freedom of the press. In The 
Law of the Press, on the other hand, only occasional references, mixed with 
other material, are made to the historical background. This seems unfor- 
tunate.? A knowledge of the past is particularly necessary to an understand- 
ing of this subject, especially if the student is not familiar with law generally. 
Unless he knows, for example, of the battle between the English jury and 
judge in the 18th century, he may not realize that the principle that the jury 





6 Siebert reprints in full one decision, Near v. Minnesota, 283 U.S. 697 (1931). 
While this is the most important decision on press law in recent years, the emphasis 
laid upon it here seems unfortunate. The language of the case certainly tends to give 
the reader an exaggerated notion of the present potency of the distinction between 
“ previous restraint ” and legal liability after publication, the Blackstonian doctrine 
which one prominent writer has said “ ought to be knocked on the head once for 
all.” See CHAFEE, FREEDOM OF SPEECH (1920) 9. 

7 A possible explanation is that the authors believed this would be covered else- 
where in journalism schools by courses on the history of journalism. 
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is judge of the law as well as the facts is peculiar to criminal libel, and quite 
contrary to the rule generally applicable in law. Then, too, he must be versed 
in the past if he is to understand and to deal sensibly with the important de- 
velopments that are almost certain to come in the near future. 

As to what these developments will be the authors of neither book make 
any prophecy. Both books, however, give what the reviewer believes is a 
wise hint for the future in emphasizing that comparatively new field of the 
law, the right of privacy. There is bound to come a reaction on the part of 
the public against the type of journalism exemplified by the “ keyhole” re- 
porter, and the right of privacy will then be exceedingly important. The re- 
viewer wishes these authors had likewise developed more fully the subject of 
contempt of court. Newspapers have gone to shocking extremes in giving 
full publicity to every minute piece of evidence the police discover in sensa- 
tional crimes. The accounts of the Hauptmann arrest in the Lindbergh kid- 
naping seemed the climax. To realize the evils of such a practice one has only 
to contemplate the practical impossibility of obtaining in that case a jury 
without previous knowledge of the facts. “ Trial by newspaper ” is the great- 
est sin committed in the name of freedom of the press today. 


Ray H. LInpMAN.* 





A TREATISE ON MortcacEs. By William F. Walsh.t Chicago: Callaghan & 
Co. 1934. Pp. xlviii, 376. $5.00. 


Mr. Walsh, in his fifth contribution to legal literature, has set forth a re- 
statement of “ the fundamentals of the law of mortgages [of real property] in 
the light of modern developments in equity and the merger of law and 
equity. . . .”? By reason of the limited space of the book, he is unable to 
deal with any point exhaustively. However, the footnotes contain numerous 
citations, and abstracts of the facts of a large number of these cases are given 
in sufficient detail to inform the reader of the exact nature of the problems 
involved therein. In addition, the author cites the applicable statutes of many 
states. 

But a seemingly unduly large portion of the limited space of the book is 
devoted to a discussion of problems only indirectly connected with the law 
of mortgages of real property, while little space is given to several vital as- 
pects of that law. The reviewer believes that the discussion of problems aris- 
ing in connection with the mortgaging of after-acquired personal property,’ 
recording statutes,* sale of the mortgaged property with an assumption of the 
mortgage debt,® and acceleration of maturity of that debt ® should have been 
condensed; the discussion of after-acquired personal property might have 
been entirely eliminated. On the other hand, questions arising in connection 
with assignments of rents, issues, and profits in lien jurisdictions, the relative 
rights between successive mortgagees to possession of the mortgaged property, 
circuity of liens, the right of redemption after sale, marshalling, and the en- 
forcement by the purchaser at foreclosure of leases made by the mortgagor 
during the existence of the mortgage could have been more extensively treated. 





* Member of the Los Angeles Bar. 


1 Professor of Law, New York University School of Law. 
2 P. iii. 4 Pp. 135-68. 6 Pp. 290-98. 
3 Pp. 56-71. 5 Pp. 206-33. 
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The author devotes a considerable portion of the book to a criticism of the 
title theory of mortgages, the intermediate theory,? and a discussion of the 
historical development and theoretical basis of the lien theory. He bases his 
criticism of the title theory on the ground that it fails to give full recognition 
to the fact that a mortgage is essentially a security transaction.* He further 
argues that it is inconsistent for title jurisdictions to hold “that the mort- 
gagor is owner at law as well as in equity in cases not involving the enforce- 
ment of the mortgagee’s right of possession or not arising between mortgagee 
and mortgagor, but insisting on the technical legal title of the mortgagee in 
cases arising directly between them. ... ”® It is believed that Mr. Walsh, 
in making both these criticisms of the title theory, gives too great an emphasis 
to the word “ title ”.1° Under that theory, particularly as it has been devel- 
oped in this country, the essential incident of the “ title ” of the mortgagee is 
that it confers upon him the right to go into possession and to collect the rents, 
issues, and profits of the mortgaged property and to apply this income to the 
payment of the mortgage debt. But the fact that the courts in title jurisdic- 
tions, in order to reach this result, hold that the mortgagee has title does not 
indicate (as Mr. Walsh apparently believes) that they fail to recognize that a 
mortgage is a security transaction. It merely shows that in these jurisdictions 
the courts believe that adequate security requires that the mortgagee be given 
the right, not alone to foreclose upon the mortgaged premises but also to 
collect the rents, issues, and profits and apply them to the debt.14 

It is the belief of the present reviewer that the “ inconsistency ” above re- 
ferred to is rather to be commended as an outstanding example of the devel- 
opment of a legal concept in the common law. It is suggested that irrespective 
of the original reasons for the adoption of the form of a conditional convey- 
ance in mortgage transactions, one of the principal objects in the continued use 
of that form was to secure to the mortgagee, at his will, the right to take pos- 
session and to apply the income upon the mortgage debt. This “ inconsist- 
ency ” of the courts in title jurisdictions represents, therefore, the paring 
away from the conditional conveyance of all incidents thereof except those 
which are essential. What is to be regretted is the retention in those jurisdic- 
tions of incidents of the conditional conveyance in mortgage transactions not 
necessary to this essential security right of the mortgagee, e.g., the formality 
required in connection with an assignment. 





7 The theory that title and the right to possession of the mortgaged property, in 
the absence of stipulation to the contrary, passes to the mortgagee not upon the exe- 
cution of the mortgage but upon default. 

oP. 27. 

oP. 2m, 

10 An examination of the California cases on the difference between deeds of 
trust, which, it is held, pass title to the “ trustee ”, and mortgages, which only create 
a lien, shows how barren “ title” can be. Under the California cases, apparently, the 
only difference in substance between the interest conveyed to the trustee under a 
deed of trust and that conferred upon a mortgagee under a mortgage is that the 
Statute of Limitations does not run upon enforcement of the former but does 
upon enforcement of the latter. Meadows v. Snyder, 209 Cal. 270, 286 Pac. 1012 
oes — of Italy Nat. Trust & Sav. Ass’n v. Bentley, 217 Cal. 644, 20 P.(2d) 
940 (1933). 

11 Mr. Walsh attempts to minimize the value of this right of the mortgagee on 
the ground that he is required by equity to account for the proceeds. (P. 28.) As 
every practitioner knows, even though the mortgagee must apply the money to the 
payment of the mortgage debt, the right is extremely valuable to him. 
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In criticizing the intermediate theory of mortgages, Mr. Walsh states: ‘“‘ To 
treat the mortgagor as legal owner before default, and after default to treat 
the mortgagee as legal owner subject to the mortgagor’s equity of redemption 
is to combine two utterly inconsistent theories or doctrines and is entirely in- 
defensible.” 12 But this criticism is likewise subject to the criticism that it 
gives too great an emphasis to the use of the word “ title”. The intermediate 
theory represents a recognition by the courts that in the absence of express 
stipulation it is the intention of the parties that the mortgagor prior to default 
is entitled to the possession and enjoyment of the property, and that after de- 
fault the mortgagee is entitled thereto. 

As for the lien theory, Mr. Walsh argues that it “is nothing other than the 
adoption at law of the equity theory of mortgages. . . .” 18 He shows "* that 
in many states (particularly in New York '*) the law courts without the aid 
of statutory enactment had adopted the lien theory principle that prior to 
foreclosure the mortgagor and not the mortgagee was entitled to the possession 
and income of the property. Yet it is difficult to see why the development of 
this theory by the law courts amounts to an adoption by them of the equity 
view of mortgages, since equity gave that right not upon foreclosure but upon 
default to the mortgagee.'® 

The author treats conveyances absolute in form given to secure debts as 
equitable mortgages,17 and, in support of this position, points out that a bona 
fide purchaser from a mortgagee who has taken under an absolute conveyance 
cuts off the rights of the mortgagor. It is suggested that cases so holding may 
be explained on the ground that the mortgagor who has given an absolute deed 
to his mortgagee (though retaining title) is estopped from claiming as against 
a bona fide purchaser that his absolute conveyance was intended as a mort- 
gage. Furthermore, Mr. Walsh apparently admits that in many cases arising 
in lien jurisdictions the courts’ view has been that an absolute conveyance 
creates only a lien.1® Even if he were correct in his position that an absolute 
conveyance, intended as a mortgage, passes title in lien as well as title juris- 
dictions, nevertheless it is confusing to call such mortgages equitable, since 
under an equitable mortgage the mortgagee, and not the mortgagor, has the 
equitable interest in the property. Mr. Walsh’s view,’® that a mortgagor who 
has given an absolute conveyance must go into equity to avoid the parol evi- 
dence rule and to prove that his conveyance was intended as a mortgage, may 
be questioned.”° A similar view taken by the author is that if a “ loan is made 

. on the faith of a parol [oral?] agreement to give a legal mortgage, void 





12 P, 93. 

18 P, 28. 

14 Pp. 19-24 

15 it is thought that Mr. Walsh’s contention that the early New York statute 
(2 N. Y. Rev. Stat. (1829) pt. 3, c. 5, § 57) merely confirmed a position that was al- 
ready adopted by the courts of that state may not be entirely sustained. The cases 
decided there previous to the adoption of the statute merely held that the mortgagor 
was entitled to possession prior to default. See the opinion of Commissioner Earl in 
Trimm v. Marsh, 54 N. Y. 599 (1874). 

16 The author cites no cases to support his statement that the lien theory will 
result from the merger of law and equity. (P. 30.) Indeed, the Missouri decisions 
he cites are authority to the contrary. (P. 93.) 

17 Pp. 34-42. 

18 P, 35, 0.3. 

19 P. 37, 

20 See 5 WicMorE, EvIpENCE (2d ed. 1923) § 2437. 
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at law under the Statute of Frauds, a valid equitable mortgage arises.” 21 
The inference here is that equity enforces the oral agreement to give a mort- 
gage because it is void at law under the Statute of Frauds or, in other words, 
that the Statute of Frauds does not apply in equity. It is submitted that this 
view cannot be sustained.?? 

The book, insofar as it deals with specific problems of the law of mortgages, 
is clear and concise. Considering its limited space, it covers a large part of 
the law and will be an invaluable aid to both the student and practitioner. 
The reviewer believes, however, that the discussion of theoretical problems 
belonging rather to jurisprudence than to the law of mortgages proper — such 
as the theoretical basis of the lien theory — is out of place in a work of this 
nature. It is unfortunate that the value of the book is impaired by the in- 
clusion of a discussion of these theoretical matters as well as by an attempt 
on the part of the author in many instances to over-simplify a large number 


of ramifications of mortgage law. 
CuHar.es L. BARNARD.* 





AMERICAN AND PANAMANIAN GENERAL CLAIMS ARBITRATION. Under the 
Conventions between the United States and Panama of July 28, 1926, 
and December 17, 1932. Report of Bert L. Hunt, Agent for the United 
States. Arbitration Series No. 6. Washington: Department of State. 
1934. Pp. x, 872. $1.50. 

This report of the claims arbitration between the United States and Panama 
is a welcome indication of appreciation in the Department of State of the 
value of international jurisprudence, both to the Department and to the 
legal profession. Compared with the records of some other claims commis- 
sions which have been published in the past, the volume is a departure for 
which the profession cannot fail to be grateful. As to each case, the re- 
port gives a summary of facts, extracts from briefs and from other presenta- 
tions, the complete decision with any separate opinions, and a comment. 
Some of the comments on the cases, however, might have been more useful 
if they had been written by a person other than the agent of one of the 
parties. Insufficient facts are given about the presentation of claims by 
Panama; indeed, not even the name of the agent of Panama is given. 

The commission took from its mandate that it was to “ be guided rather 
by broad conceptions than by narrow interpretations.” 2 This view detracts 
in some degree from the value of its decisions, and it is very properly 
criticized by the American agent.* Few of the cases reported can be said 





21 P. 45. The position here taken by Mr. Walsh is, it is believed, inconsistent 
with the position he develops later to the effect that even in lien jurisdictions, in order 
to create a legal mortgage it is necessary that a formal conveyance be given. (P. 53.) 
He criticizes the theory that the court of equity in enforcing equitable mortgages is 
specifically enforcing an agreement, express or implied, to give a mortgage. (Pp. 43- 
47.) The reviewer believes that while there is a great deal to be said in support of 
Mr. Walsh’s argument, particularly insofar as it appertains to informally executed 
mortgages, it cannot be entirely sustained. 

22 See 3 Pomeroy, Equity JURISPRUDENCE (4th ed. 1919) § 1293. 

* Instructor of Law, San Francisco Law School. 


1 A differentiation of type for these various parts of the report of each case 
would have improved the volume very greatly. 
2 P. 75. 3 P, 83. 
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to have established significant precedents, and many of the decisions con- 
tain no references to legal principles.t One of the most interesting ques- 
tions, ably presented by the American agent, related to the exercise of civil 
jurisdiction by a littoral State over a vessel engaged in innocent passage 
through its territorial waters; ® the conclusion that this is not forbidden by 
international law, though not persuasively put by the Commission, is a defi- 
nite contribution to the law on the point. In another case of interest ® it 
was held that the United States was liable for an exercise of “ authority 
within the jurisdiction of the Republic of Panama”, because a police officer 
of the Canal Zone induced a person by false pretenses to accompany him 
from the territory of Panama into the Zone with the intent of arresting him 
there; this result is certainly questionable, though it furnishes further reason 
for criticism of the decision of the United States Supreme Court in Ker v. 
Illinois." The decision on the Banks Claim® may also be questioned; its 
holding that Panama is liable for mob violence to a United States naval 
officer on patrol duty in Panama City within Panamanian territory seems to be 
in conflict with McCann v. United States; ° no doubt a mistreatment of the 
officer gave rise to a claim by the United States, but it can hardly have 
justified a claim by the United States on behalf of the officer. 

Many of the claims advanced before this Commission seem to have been 
wholly groundless. Some process ought to be found which would protect 
an international commission from having to occupy its time with such mat- 
ters. In some instances, the amount claimed was trifling; on the Ruiz Claim, 
for instance, Panama asked only $125 and received an award of $50. In the 
end, awards totalling $114,396.25 were made in favor of the United States, 
and awards totalling $3150 in favor of Panama.® To obtain $111,246.25 
for satisfying American claimants, the sum of $54,250 is reported to 
have been expended by the United States; to this special expenditure should 
be added some $4500 for the salary of an official who was engaged in the 
work. One is led to ask whether a direct settlement of these claims by the 
two Governments would not have been possible, and preferable to the method 
of settlement adopted. 

Man tey O. Hupson * 





4 See Hunt, The United States-Panama General Claims Commission (1934) 
28 Am. J. Inv. L. 61. 

5 Claim on behalf of Compafiia de Navegacién Nacional. Pp. 778-811. 

6 Claim by Colunje. P. 746. 

7 119 U. S. 436 (1886). See Edwin D. Dickinson’s criticism of that case, in 
Jurisdiction Following Seizure or Arrest in Violation of International Law (1934) 
28 Am. J. Inv. L. 238. 

8 P. 117. 

9 FULLER’s REpoRT, SPANISH TREATY CLAIMS COMMISSION (1902) 75, reprinted 
in Hupson, CAses ON INTERNATIONAL LAW (1929) 1185. 

10 In the Mariposa Claim, in which the United States asked an award of 
$1,500,000, the Commission refused to take jurisdiction. P. 533. 

* Bemis Professor of International Law, Harvard Law School. 
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INLAND MarINnE INSuRANCE. By Earl Appleman. New York: McGraw-Hill 
Book Co. 1934. Pp. xi, 221. $2.50. 


The author states that this book is intended primarily for the use of insur- 
ance men, but he hopes it will prove useful to the legal profession. He explains 
and interprets the various forms of coverage now generally classed as inland 
marine insurance and discusses their special clauses. Transportation policies 
and clauses of all types are considered in the course of his study, excepting, of 
course, the field covered by the subject of marine insurance. Under trans- 
portation policies are to be found such coverages as postal, registered mail, 
armored car and messenger policies, and a number of others. Among those 
listed under floater policies are jewelry, fur, and personal property floaters. 
Considerable space is devoted to bailee and legal liability policies, and policies 
involving special risks. 

As the law on the subject of inland marine insurance is somewhat of a 
specialty, this book will be of real service as a handbook to lawyers who are 
beginning to specialize on the subject of insurance or to those who are called 
upon to construe such policies of insurance only occasionally. It is not de- 
signed as a comprehensive treatise. 

Inland marine insurance is rapidly becoming one of the principal branches of 
insurance. The development of this branch by marine insurance companies 
presents for serious study the causes of the conflict that has arisen between the 
marine insurance companies on the one hand and the fire and casualty com- 
panies on the other. The latter complain bitterly that their branch of the 
business is being improperly invaded. By reason of their more varied under- 
writing experience and their broader charter powers, the marine insurance 
companies were better able to meet the requirements of growing business and 
develop the broad, multiple line coverage of the inland marine policy. Then, 
too, marine insurance is not subject to:rating or to standard forms under the 
statutes of most states. 

Had the so-called English system of insurance prevailed instead of our 
American system, probably the fire and casualty insurance companies would 
have shared more abundantly in this new branch of insurance. Under the 
American system insurance companies have been divided into classes and the 
underwriting scope of each class limited to its particular field. In England, in- 
surance companies have been permitted to write most kinds of insurance and 
to include many kinds of coverage in a single policy. Marine insurance com- 
panies have been fortunate in that legislative draftsmen have been unable to 
limit definitely the fields of marine and transportation coverages. For this 
reason, the inland marine coverage has proved to be a hopper for catching 
nearly every kind of insurance that does not fall clearly within a well-defined 
class, such as fire, casualty, or workmen’s compensation. 

The development of inland marine insurance by the marine companies shows 
clearly that the insurance companies of this country are capable of keeping 
pace with the requirements of rapidly growing trade and commerce, if the in- 
surance business is not unreasonably restricted by legislation. The future of 
all branches of that business depends upon the character and extent of the 
regulation and control exercised by our forty-eight states, which states should 
be, but seldom are, concerned largely with the integrity and financial stability 
of all types of insurers. Those are questions in which the public, as well as 





1 Member of the New York Bar. 





1935] BOOK REVIEWS 707 


trade and commerce, are vitally interested, instead of the question whether cer- 
tain risks shall be insured by a fire company, by a marine company or by a 
casualty company. The burden of unnecessary and harmful regulation by 
the states is being felt by the insurance business of the country as well as by 
the other important branches of business. 

Joun S. Lorp.* 





TAXATION UNDER THE A.A.A. By Kingman Brewster, James S. Y. Ivins, and 
Percy W. Phillips. New York: Baker, Voorhis & Co. 1934. Pp. xi, 341. 


$5.00. 


In March, 1932, the ill-starred Hoover administration made a resolute effort 
to balance the budget. Among other levies it proposed a manufacturers’ sales 
tax with exemptions for some necessary commodities. An unruly Congress re- 
jected this measure despite conciliatory offers of more exemptions. An in- 
effective hodge-podge of “ nuisance taxes ”, accompanied by a stiff increase of 
the income tax, was substituted. The budget remained unbalanced, and the 
nation’s crushing burden of private indebtedness continued being supplemented 
by or transmuted into a menacing weight of public indebtedness. Representa- 
tive LaGuardia, declaring undying opposition to the sales tax, was a leader of 
the Congressional rebels. In December of the same year Democratic legisla- 
tive chiefs, looking ahead to troublous affirmative responsibility for national 
finances, again began to talk sales tax. But their great oracle, the President- 
elect, spoke with no uncertain tone from Albany. He was, it seemed, firmly 
opposed to such a tax because “it would bear heavily on the masses of the 
American people, particularly on the ‘ forgotten man’.”1 This “took the 
‘heart out of the boys’” in Washington,” and the sales tax for the moment 
joined the great company of lost causes and impossible loyalties. 

But not forever. These evil times have a habit of slapping politicians in the 
face. On December 5, 1934, LaGuardia, transferred by stormy ways from 
Congress to the Mayor’s chamber in New York City, signed a bill imposing a 
sales tax on virtually all commodities except foodstuffs and medicines. He was 
consistent. He signed with reluctance. A. A. Berle, Jr., his brilliant City 
Chamberlain, was quoted as calling the act “a first-class financial defeat ” 
forced on the LaGuardia administration by the bankers. “ If there is any tax 
more unjust, more disastrous in its ultimate result, than the sales tax, it would 
be the transit tax. . . .”* However, the battling Mayor had good company. 
Long before, on May 12, 1933, no less a personage than President Roosevelt 
had signed with all indications of enthusiasm a bill authorizing what were meant 
to be, despite a shrewd disguise of name, extraordinary and onerous manufac- 
turers’ sales taxes upon several of the prime necessities of life.* Needs must, 
it would seem, when the devil drives. 





* Member of the Chicago Bar. 


1 N. Y. Times, Dec. 28, 1932, at 1, 2. 

2 Id., Dec. 29, 1932, at I. 

3 Id., Dec. 6, 1934, at 19. The Boston Transcript for December 6, 1934, got it 
that the sales tax was “ indefensible” but “the least of the various evils”. Next 
day the City Chamberlain tempered his harsh words, so far as they seemed an attack 
on the much-belabored bankers. See N. Y. Times, Dec. 7, 1934, at 5. 

4 Pp. 23 et seq. 
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That devils of very particular urgency were driving these two high public 
officials admits no denial. We need not pause over Mayor LaGuardia’s devil. 
But had the President’s not existed, Taxation Under the A.A.A. would probably 
never have been written. Mr. Roosevelt was bound to master or be mastered 
by a desperate situation. He bore responsibility for an agricultural population 
reduced to deep distress. Tied by habit and other bonds to a slow cycle of 
production and sale, they were being offered prices below cost. It was a com- 
mon joke that the farmer was more lucky to have the mortgagee take his farm 
than to keep it himself. His clothes were worn to rags, his bed had no sheets, 
his pillow case was a gunny sack or flour bag. He had been dragged down 
to a pioneer’s standard of living, without the pioneer’s hope in the future. 

In essence, the administration’s remedy was simple. Accelerate operation 
of the law of supply and demand in lifting price levels of agricultural prod- 
ucts by paying farmers for reducing production. Get the necessary money 
from a tax on processing measured as nearly as possible (and practicable) by 
the difference between current prices of “ basic agricultural commodities ” 
and their “ fair exchange value” or “ parity price” in terms of the prices 
of articles which farmers buy. The shifting of this tax to consumers would 
accustom them to paying parity prices for food, cloth, and other things to 
which the farms contribute raw material. Also the amounts raised by the 
processing taxes, passed back to farmers under the agreements between them 
and the Department of Agriculture, should, when added to current prices re- 
ceived by agriculturalists, raise their incomes to parity level. A perfect plan 
politically, economically, and psychologically. 

The plan’s smooth and simple outline at once began to gather complex 
elaboration. Cutthroat competition by foreign producers of basic agricul- 
tural commodities had to be blocked. Replacement of such commodities by 
cheaper if less satisfactory substitutes was a real risk. The Senate showed be- 
wilderment at some official or semi-official explanations of the prospective 
administrative processes.© The administration itself injected a highly dis- 
turbing factor by its NRA campaign which sought or at least tended to raise 
commodity prices generally. Thus, “ parity ” for the AAA became not a fixed 
goal but a receding one.® Sincere constitutional challenges were offered to the 
plan’s fiscal features.? The earliest regulations having to do with taxation of 
floor stocks were staggering in their detail.® 

Hence, abounding reason for the book by Messrs. Brewster, Ivins, and 
Phillips. They have wisely perceived that it should be a volume not only 
for lawyers but also for intelligent farmers, consumers, and business men 
generally. It is remarkably well adapted to this broad utilization. The long 
section on Constitutionality, for instance, deals so lucidly with the funda- 
mental concepts involved, the particular questions raised, and the summation 
of prior judicial decisions that an interested layman can easily grasp its argu- 





5 See 77 Conc. Rec. 1446 (1933). 

6 See the figures on pp. 14-16. 

7 E.g., Franklin Process Co. v. Hoosac Mills Corp., 8 F. Supp. 552 (D. Mass. 
1934). 

8 P. 194. Consult, for instance, Hog Regs., Series 1 (1933), where the poor pig 
is carved up from snout to tail-tip with minuteness suggesting the old joke that 
Chicago packers used everything but the squeal. Perhaps here the squeal is for the 
ultimate consumer! 

9 Who generously acknowledge the valuable contribution of their associate 
Richard B. Barker. P. iv. 
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ment.1° The present reviewer has rarely encountered so admirable a com- 
bination of orderly simplicity and technical adequacy. If lawyers would 
always write thus, the public would love them more. Legislative history is 
excellently outlined,1’ and the book closes with a composite reprint of the 
various acts, so typed as to show distinctly the amendments of 1934. De- 
scription and administrative matters are handled excellently, with practical 
suggestions and enumerations of unsolved problems.!* The general com- 
petency and knowledge of the authors on tax questions are helpfully brought 
into play.1% 

The book is highly suggestive from legislative, political, sociological, and 
economic points of view. It shows how slovenly draftsmanship ** and lack 
of comprehensive practical foresight +5 creep into hasty efforts at funda- 
mental reform. It suggests the operation, for bane or blessing, of “ pressure 
groups ” when sugar cane, grain sorghums, and the humble peanut join King 
Cotton and Emperor Wheat as “basic agricultural commodities ”,1® and 
still more in the radical cotton and tobacco legislation.‘7 It vividly discloses 
the encowment of the Secretary of Agriculture with prodigious power, 
largely discretionary.1* It shows the tendency, very likely inevitable, of a 
central administration at Washington to paralyze the practical operation of 
exemptions, exceptions, etc., by rigid elaborate demands.'® While discussing 
constitutionality, the authors say “ past practice cannot be offered as a justi- 
fication for statutes of which the avowed purpose is to increase, to the pub- 
lic, the cost of essential commodities, even though the declared object is 
stated to be the general welfare of the people as a whole.” 2° Why not? In 
some aspects of constitutional law we have been taught that “ whatever is 
old is good”. How about historical appeal to the protective tariff? Or 
to the English Corn Laws, particularly in their nineteenth century manifes- 
tations? Thought of the latter, however, probably no New Dealer wishes to 
awaken, for it brings echoes of that doleful campaign cry: “I be protected, 
and I be starving.” 24 The English record of making the men pay for their 
masters’ battles is sorry reading. But, in fairness, our New Dealer may 
not have to shoulder this historical incubus. He knows the risk, and strives 
against it. His intention, the hope of us all, is that henceforth, in the Ameri- 
can struggle between farm and factory, the. operative and the ploughman 
will not be the principal and invariable victims. 

J. M. Macurre.* 





10 Pp. 33-92. 

11 Pp. 23 et seqg., 223 et seq., 241 et seq. 

12 See, e.g., pp. 227—28. 

18 Numerous illustrations of this appear on pp. 143-81. 
14 P, 29, n.26. 

15 Pp. 25 et seq., 114, 194. 

16 Pp. 26, 27, 109. 

17 Pp. 223, 241. 

18 Pp. ror et seq., 131 et seq., 138-41, 228 et seg., 243-47. 
19 Pp. 121, 125, 128, n.70. 

20 P. so. 

21 TREVELYAN, BriTIsH History IN THE NINETEENTH CENTURY (1922) 268. 
* Professor of Law, Harvard Law School. 
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History OF THE CourTS AND LAwyers oF OuH10. Edited by Carrington T. 
Marshall. Four volumes. New York: The American Historical Society, 
Inc. 1934. Pp. xv, 306; 307-639; 640-969; 1-404. $42.50. 

This is, in the words of the editor, a mosaic of some fifty-five chapters more 
or less related to the legal history of Ohio. Such varied topics as Pre-Constitu- 
tional Government, The Sources of Ohio’s Greatness, Penal Institutions, The 
Ohio Law Schools, Twenty-One Judicial Land Marks, and The High Cost of 
Judicial Administration are discussed, along with the history of the various 
courts. 

The work is greatly marred by its apparently commercial character, the last 
one of the four volumes being devoted to biographical sketches with many full 
page likenesses of Ohio lawyers. The result is that this volume fails to be even 
a fair picture of the bar since so very many of the best lawyers and judges are 
conspicuous by their absence. Furthermore, inaccuracies of a minor char- 
acter are frequent throughout the entire set. 

In spite of these defects the work is a helpful one, bringing to the reader 
much useful information. Although some of the chapters are just a gathering 
together of almanac information, such as the number of Ohio lawyers who 
were generals-in the Civil War, members of Congress, or holders of other high 
office, other chapters are short but well written accounts of the early history 
and later development of the various courts of Ohio. One of the best chap- 
ters, that on the Judicial Council of Ohio, makes known the work of that Coun- 
cil and the fine work done by the Institute of Law of Johns Hopkins University 
in its recent surveys of various phases of legal administration in Ohio. It is 
this kind of legal historical investigation that is needed in Ohio as in every 
other state. Another worthwhile kind is that being done at the University of 
Michigan where Professor Blume is preparing for publication an edition of the 
Journal of the Supreme Court of Michigan Territory from 1805 to 1814 sup- 
plemented with papers selected from the court files. 

It is doubtless true, as Professor Philbrick says, that legal history must be 
written by lawyers, and it may be true that “ there are no mysteries whatever 
in historical method as such.” Yet it is also true that many lawyers have 
proved to be poor historians because of their lack of that historical method. 
John Marshall never ceased (and with reason) to regret the day he decided to 
write the life of George Washington. 

These four volumes, though not adding greatly to the fine reputation of the 
editor-in-chief, who, as Chief Justice of the Supreme Court of Ohio, was known 
for the excellence of his written opinions, constitute nevertheless a very useful 
work since for the first time they put in a clear, concise, and authentic manner 
the early judicial history of the state and the development of its courts and 
other legal institutions. 

Atonzo H. TuTtTte.* 





* Professor of Law, Ohio State University, College of Law. 
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A SELECTION oF ConTRACT CasES AND RELATED QuasiI-ContTract Cases. By 
Harold C. Havighurst.1_ Rochester, N. Y.: The Lawyers Co-operative 
Publishing Co. 1934. Pp. xvi, 1112. $6.50. 


It is a gray, moist day in Cambridge — January thawing weather — and the 
professorial reviewer gazes out the window wondering what to write about this 
book. For here is an outline of its contents: 


Part I 
SERVICES 


Chapter I. Regular Employment 50 cases 

Chapter II. Commission Agents ive 

Chapter III. Real Estate Brokers 

Chapter IV. Physicians 

Chapter V. Services in the Home, Care of Sick and Aged 

Chapter VI. Rescues, Recovery of Property, Apprehension of 
Criminals 

Chapter VII. 


Part II 
GRATUITIES 


Chapter I. Gratuities to Friends and Relatives 
Chapter II. Charitable Subscriptions 


Part III 


Chapter 
Chapter 


CONTRACTS FOR THE SALE OF GOODS 


Chapter I. Auction Sales 2 
Chapter II. In General 89 


273 


And wherever one draws out a sample he gets a handful of stimulating cases 
typical of the everyday affairs of all sorts of people, raising all sorts of con- 
tract problems — mutual assent, consideration, construction of language, meas- 
ure of damages, prevention of unjust enrichment, limitations on equitable 
relief — and usually involving one or more close questions both of fact and law. 
There is little or no attempt to select cases for their authority, no attempt to 
arrange them in a doctrinal sequence, and no display of learning in the foot- 
notes; but, lest the 273 reported cases should prove inadequate for discussion, 
435 more are inserted in the form of brief abstracts. It is a challenging, stimu- 
lating volume, as interesting as a casebook can well be. 

Sixty-five years ago, a quarter of a mile from the table where this is written, 
Christopher Columbus Langdell was writing the preface to an epoch-making 





1 Professor of Law, Northwestern University School of Law. 
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book: “‘ Law, considered as a science, consists of certain principles or doctrines. 
To have such a mastery of these as to be able to apply them with constant 
facility and certainty to the ever-tangled skein of human affairs, is what con- 
stitutes a true lawyer; and hence to acquire that mastery should be the busi- 
ness of every earnest student of law. Each of these doctrines has arrived at 
its present state by slow degrees; in other words, it is a growth, extending in 
many cases through centuries. This growth is to be traced in the main through 


. a series of cases; and much the shortest and best, if not the only way of mas- 


tering the doctrine effectually is by studying the cases in which it is embodied. 
But the cases which are useful and necessary for this purpose at the present 
day bear an exceedingly small proportion to all that have been reported. The 
vast majority are useless, and worse than useless, for any purpose of sys- 
tematic study. Moreover, the number of fundamental legal doctrines is much 
less than is commonly supposed; the many different guises in which the same 
doctrine is constantly making its appearance, and the great extent to which 
legal treatises are a repetition of each other, being the cause of much misap- 
prehension. If these doctrines could be so classified and arranged that each 
should be found in its proper place, and nowhere else, they would cease to be 
formidable from their number. It seemed to me, therefore, to be possible to 
take such a branch of the law as Contracts, for example, and, without exceed- 
ing comparatively moderate limits, to select, classify, and arrange all the cases 
which had contributed in any important degree to the growth, development, 
or establishment of any of its essential doctrines; and that such a work could 
not fail to be of material service to all who desire to study that branch of law 
systematically and in its original sources.” 2 

Thirty-six years ago, perhaps a hundred yards from where this is written, 
James Barr Ames was preparing an address which he was to deliver at the 
University of Pennsylvania on February 21, 1901: “ One of my colleagues has 
said that if a lawyer’s office were conducted purely in the interest of the stu- 
dent, and if, by some magician’s power, the lawyer could command an unfail- 
ing supply of clients with all sorts of cases, and could so order the coming of 
these clients as one would arrange the topics of a scientific law-book, we should 
have the law-student’s paradise. This fanciful suggestion was made with a 
view of showing how close an approximation to this dream of perfection we 
may actually make. If we cannot summon at will the living clients, we can 
put at the service of the students, and in a place created and carried on espe- 
cially for their benefit, the adjudicated cases of the multitude of clients who 
have had their day in court. We have only to turn to the reported instances 
of past litigation, and we may so arrange these cases by subjects and in the 
order of time as to enable us to trace the genesis and the development of legal 
doctrines.” ® 

Four years ago, perhaps at the same University of Pennsylvania, the Di- 
rector of the American Law Institute drew up an introduction to the Contracts 
Restatement: “The function of the courts is to decide the controversies 
brought before them. The function of the Institute is to state clearly and pre- 
cisely in the light of the decisions the principles and rules of the common law. 





2 See LANGDELL, CAsEs ON ConTRACTS (1871) Preface to first edition. 

3 See Ames, The Vocation of the Law Professor (1900) 48 Am. L. Rec. (N.s.) 
129, 140, reprinted in Ames, LecTuRES ON LEGAL History AND MISCELLANEOUS 
LecaL Essays (1913) 354, 363-64. 
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“The sections of the Restatement express the result of a careful analysis 
of the subject and a thorough examination and discussion of pertinent cases — 
often very numerous and sometimes conflicting. The accuracy of the state- 
ments of law made rests on the authority of the Institute. They may be re- 
garded both as the product of expert opinion and as the expression of the law 
by the legal profession.” # 

Professor Havighurst, prefacing his own casebook, tells us: ‘“ Cases are 
grouped according to subject matter and not according to the doctrines em- 
ployed. Of course no claim for the exclusive validity of this classification is 
made. Doubtless there are a number of systems that will serve for the ac- 
ceptable presentation of the problems that arise in the handling of contract 
cases by the courts. It is my hope and belief, however, that the system here 
used has several advantages. It enables the student more easily to master the 
facts of a case and to see each situation as a living problem rather than as 
merely dead material for logical dissection. Rules and doctrines are viewed 
in a truer perspective; and at the same time their constant repetition facili- 
tates the learning process. The student’s power of analysis is more rapidly 
developed. More emphasis is placed upon the construction and interpretation 
of the language used in contracts. The part that relationship, circumstance, 
and custom play in molding the bargain becomes more readily apparent. Re- 
strictions on bargaining freedom, statutory and otherwise, may be studied in 
connection with the type of transaction to which they are applicable. .. . 
The approach is not through history, yet there are enough of the older cases, 
appearing in full or briefly stated, to give the student some appreciation of 
doctrinal growth and the effect of a changing mores on judicial decision. I 
believe, however, that the threads may best be gathered together through sec- 
ondary material and lecture, rather than through an extended study of the 
older cases. The student is better prepared for and more interested in tracing 
the development of a rule after he has had at least some opportunity to see it 
operate in a modern setting. I have therefore listed a series of readings which 
may be assigned at some time during the year.” ® 

Now I submit that these four extracts raise an issue; and that the issue is 
not between Professor Havighurst on the one hand and his three predecessors 
on the other but is between Professors Lewis and Havighurst, the two mod- 
erns, and the two elders, Langdell and Ames. For if “ the principles and rules 
of the common law ” can be, and have been, stated “ on the authority of the 
Institute ” then, clearly, the function of a casebook is not to instruct the stu- 
dent in those principles but is, as Professor Havighurst well puts it, to assist 
the student “to see each situation as a living problem ”, to view rules and 
doctrines “in a truer perspective ”, by “ constant repetition ” to “ facilitate 
the learning process ”, and to develop his analytic power. If, on the other 
hand, we believe with Langdell that law “is a growth extending . . . through 
centuries ”; that the present lives only as a link between the past and future; 
that civilization without both memory and purpose is inconceivable; then we 
shall be interested neither in Restatements nor in “ functionally ” constructed 
casebooks, but in the life of that historic and spiritual being which was formerly 
called the common law. 

To Langdell and Ames the organic unity of the common law was a truth self- 
evident. To many it now appears a truth extremely dubious. The body and 





4 See 1 RESTATEMENT, CONTRACTS (1932) xi-xii. 5 Pp. iii-v. 
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spirit seem to have parted company, the first to repose in black-letter sec- 
tions, the second — ghost-like — to haunt judicial “ hunches ”, the law offices 
of government departments, and casebooks such as this one here. But this 
severance of body and spirit will be but temporary. It is a sign of vigor that 
the law has broken through the forms imposed upon it by a time and place 
which Mr. Justice Holmes once characterized forever as “merely a little 
space of calm in the midst of the tempestuous untermed streaming of the 
world... .”® The spirit, freed from its former body, will presently set 
about building itself a new one; and Professor Havighurst’s casebook will 
have contributed to that end. 
GeorcE K. GARDNER.* 





BOOK NOTES 


THE First CENTuRY OF BRITISH JUSTICE IN INDIA. By Sir Charles Fawcett. 
Oxford: Oxford University Press. 1934. Pp. xix, 269. $6.00. 


The author, formerly a judge in the High Court of Judicature, Bombay, 
gives a carefully documented account of the development of British Courts 
in India, chiefly in Bombay, but also in Madras and Calcutta, from 1668 to 
nearly the end of the 18th century. These were courts of the old and new 
East India Companies, united in 1708 under the name of “ United Company 
of Merchants of England Trading in the East Indies”. Bombay, where 
the first British courts in India were established, was acquired by the 

. Crown in 1661 and transferred to the East India Company in 1668. In 
the Charter of that year, the Company was given the power to enact 
laws “consonant to reason and not repugnant or contrary to” English 
laws and “as near as may be agreeable to” such laws. It directed that the 
courts and proceedings therein should be “ like unto those that are established 
and used in Our Realm of England.” In 1669 the Company sent out to the 
President and Council at Surat, by whom Bombay was governed, a set of 
laws which granted freedom of religious belief, observances and customs, but 
enjoined the proper observance of the Lord’s Day by attendance at public 
worship. It was provided that no person should be dispossessed of houses, 
goods, lands or other rights, or suffer corporal punishment for any cause or 
crime before trial and conviction by a jury of twelve men. A Court of Judi- 
cature was established under a judge appointed by the Governor and Council. 
The jury was to be composed of Englishmen, except when any party was not 
English, in which case the jury was to be half English and half non-English. 
The application of English laws and English procedure to a population com- 
posed of a handful of English, many Portuguese, both of the whole and of the 
half blood, and large numbers of Indians, a population professing various 
religions including Christianity in its Protestant and Roman Catholic forms, 
Mohammedanism and Hinduism resulted in many difficult situations. The 
story of the changes brought about in order to make the administration of 
justice work is of considerable interest. In the course of time, the Company’s 





6 SPEECHES BY OLIVER WENDELL HOLMES (1934) 63. 
* Professor of Law, Harvard Law School. 
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laws were forgotten and to a certain extent, perhaps even from the beginning, 
some recognition was given to native customs. To a degree, natives were 
associated with the judicial administration. The facts that judges were for a 
long time servants of the Company and that the only resort on appeal was to 
the Company’s Governor and Council colored the administration of justice. 
Professional judges were substituted for Company judges in Bengal in 1774, 
in Bombay in 1798, and progressively the sovereign powers of the Company 
were curtailed, until, in 1858, they were completely taken over by the Crown. 


ADMINISTRATIVE LEGISLATION AND ADJUDICATION. By Frederick F. Blachly 
and Miriam E. Oatman. Washington: The Brookings Institution. 1934. 
Pp. xv, 296. $3.00. 


This volume is a worthy addition to the series of Studies in Administration 
which have been published by the Institute for Government Research of the 
Brookings Institution during the past seventeen years. As the title of the 
work indicates, the authors have emphasized the fact that administrative 
activity falls into two classes, which are usually quite distinct. On the one 
hand, there is administration of a legislative character. Concerning this, the 
book discusses, rather summarily, the sources of delegated legislation, the ad- 
vantages and disadvantages of administrative legislation, and finally the 
methods of controlling administrative action of this sort. On the other hand, 
administrative tribunals and officers often exercise powers of a judicial char- 
acter. The greater portion of the book is devoted to an investigation of this 
activity which the authors call administrative adjudication. There is a chap- 
ter describing the most important administrative tribunals, followed by a 
brief discussion of procedure and enforcement, and an analysis of the controls 
which exist to correct improper administrative action. Occasionally the 
material has not been brought quite up to date, as for instance, in the discus- 
sion of the United States Shipping Board which had ceased to exist more than 
a year before the book was published. On the whole, however, the book pre- 
sents an excellent introductory summary and analysis of the increasingly vast 
portion of our governmental machine which is occupied by administrative 
agencies. 


PRINCIPLES OF LEGISLATIVE ORGANIZATION AND ADMINISTRATION. By W. F. 
Willoughby. Washington: The Brookings Institution. 1934. Pp. xiv, 


657. $5.00. 


With this work, the author completes his trilogy cn government. His 
Principles of Public Administration appeared in 1927, and was followed 
in 1929 by his Principles of Judicial Administration. The present volume 
is welcomed not only because it completes the picture but also because careful 
and complete studies of the legislative branch of the government are very 
rare in their appearance. The first part of the book deals with the legislative 
branch in its relation to the electorate, the executive, the administrative 
bodies, and the judiciary. The second deals with the structure and composi- 
tion of legislatures. And the third part, comprising more than half the book, 
presents a detailed and valuable analysis of legislative organization and pro- 
cedure. There are comprehensive chapters on the committee system, including 
the Committee of the Whole, and the conference committee, the latter of 
which has been referred to by Senator Norris as the “third house ” of the 
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legislature. Other chapters deal with bill procedure, the problem of leadership, 
and legislative aids such as drafting services, reference services, legislative 
councils and the like. The book on the whole is an excellent guide to the 
student of legislation. It should play a considerable part in helping to remove 
the mystery which often surrounds the legislative process. 


Forensic SuCCESs OR MALPRACTICE AND ProcepurE. By S. T. Uff. London: 
Butterworth & Co., Ltd. 1934. Pp. x, 99. 3s. 6d. 


The satirist is never satisfied. Years ago the technicalities of common-law 
pleading were smiled out of existence in Mr. Justice Hayes’ amusing account 
of the dialogue in Hell between Baron Surrebutter, the former Baron Parke, 
and Crogate, a party litigant. Forensic Success, the counterpart of Cro- 
gate’s Case, now satirizes the liberalities of modern procedure. The author’s 
welcome may be the greater here than in London since his foil is English 
court practice. But his chapters, covering a trial from Parties through Costs, 
are applicable to American procedure by more than mere analogy. While the 
book is not reverent, neither is it blasphemous. There are many laughs but 
no sneers. Straightforward procedure under the guidance of our much-prized 
judicial discretion becomes a field for circuitous ingenuity. Personal appear- 
ance of a defendant to answer a claim for goods sold and delivered, for ex- 
ample, is best obtained by an action for slander. The defendant confidently 
appears — only to meet the shock of an ingenuous amendment allowed by 
the court in the interest of justice unfettered by errors in pleading. The 
hyperbole is apparent, yet the moral remains: there must be a limit to judicial 
discretion. 


Tue STATE AS A CONCEPT OF PoLiTICAL ScIENCE. By Frederick Mundell 
Watkins. New York: Harper & Bros. 1934. Pp. 84. $2.00. 


The attempts of the social sciences to mark the boundaries of their respec- 
tive fields might seem a pedantic and unfruitful task. But in the hands of Mr. 
Watkins, who is a member of the Society of Fellows of Harvard University, 
the question of the proper scope of political science becomes a means, not only 
of clearing the field of obsolete, thought-impeding concepts, but also of asking 
the right questions, from the political point of view, of the undivided mass of 
social experience. He finds that power and association are the fundamental 
observable facts of society: therefore, “the proper scope of political science 
is not the study of the state or of any other specific institutional complex, but 
the investigation of all associations insofar as they can be shown to exemplify 
the problem of power” (p. 83). The State differs from other associations in 
tending toward territorial sovereignty — never achieved. To lawyers, Mr. 
Watkins explains, an absolute sovereignty is a necessary fiction; they would 
be abolished if they attempted, on behalf of their own profession at any rate, 
to deny the State omnipotence. To the rising monarchies of renaissance Eu- 
rope, sovereignty was a powerful normative myth in the struggle with com- 
peting Church associations. But the political scientists have only a descrip- 
tive need of terms; for them sovereignty is a limiting concept of territorial 
omnipotence under which actual States may be ranged from the military em- 
pire where the State reaches a minimal importance to the “ totalitarian ” State 
of today. One might ask, on the basis of Mr. Watkins’ own realism, why he 
has not dispensed with the “ State” entirely, as an unnecessary abstraction, 
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historically but not descriptively important. But it suffices to say that one of 
the most valuable features of his brilliant work is its stimulus to critical ex- 
amination of the stuff of politics. 


TARIFF RETALIATION. Repercussions of the Hawley-Smoot Bill. By Joseph 
M. Jones, Jr. Philadelphia: University of Pennsylvania Press. 1934. 
Pp. 352. $3.00. 

“No one can read this book without being struck with the mutual insanity 
of the different nations of the world with respect to international trade.” 
These are the words of Secretary Henry A. Wallace in the foreword to Mr. 
Jones’ attempt to prove that a good part of the present ills of the world is. 
traceable to the effect of the Hawley-Smoot Tariff of 1930 in causing a large 
number of similar nationalistic measures abroad. The author concedes that 
there was no immediate logical raising of tariff barriers in other countries 
with the avowed purpose of forcing American reductions (the State Depart- 
ment’s definition of retaliation) but finds the repercussions of the Tariff of 
1930 in the psychological advantage given high tariff interests in foreign 
countries, and the consequent passage of bills to protect national interests. 
Mr. Jones’ figures do show a sharp shift in trade away from the United 
States in terms of lessened percentages of total annual imports, but he makes 
no analysis of any other factors which might have affected the figures. The 
author advocates the adoption of a conventional tariff, as distinguished from 
our present autonomous one, with the details to be largely settled by experts 
from the Departments of Agriculture, Commerce, Labor, and State, and 
treaties to be negotiated by the executive with reductions of about 50 per 
cent in the current rates. These treaties should contain, he argues, uncon- 
ditional most-favored-nation clauses, the cure for their present disrepute 
being in exceptions which would exempt tariff reductions among geographically 
contiguous economic units comprising several political divisions, an example 
suggested being the Danube countries. Any continuation of present policies, 
which do disrupt the normal channels of trade, may bring about a balance 
eventually, but it will be the balance described by Pope: 


“‘ Now Europe balanc’d, neither side prevails: 
For nothing’s left in either of the scales.” 


FEDERAL SECURITIES Act ProcepuRE. By J. K. Lasser and J. A. Gerardi. 
New York: McGraw-Hill Book Co. 1934. Pp. xi, 388. $4.00. 


The authors of this book—a lawyer and an accountant — have done an 
excellent piece of work in rearranging the complicated provisions of the 
Securities Act so that each important point of substantive law or procedure 
arising under the Act is the subject of a separate paragraph. These para- 
graphs are chiefly paraphrases in less technical language of those provisions 
of the Act which bear on the particular problem dealt with and of any rele- 
vant rulings and regulations of the Commission. The matter thus para- 
phrased is then repeated in the language of the statute or administrative 
ruling. Comparison between the authors’ own work and their quotations in- 
dicates that while they have made little attempt to interpret ambiguous pro- 
visions, their rephrasing is accurate and is helpful in explaining the applica- 
tion of the statute and regulations to the practical problems confronting 
not only the business men who are seeking to operate under the Act but 
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also their attorneys and accountants. Although some features of the Act 
are criticized, the authors express the view that the more violent critics 
have created an erroneous impression in the minds of business men with 
respect to it, and that in its amended form it “is not so permeated with 
technicalities and snares that legitimate financing may not proceed in the 
face of its requirements.” (P. v.) 


THe Law IN BusINess ProBLeEMS. By Nathan Isaacs. Revised edition. 
New York: The Macmillan Co. 1934. Pp. xxviii, 512. $4.00. 


It is patent that the task of the teacher of commercial law is to forewarn. 
The business man’s approach to a legal problem is always functional; he 
seeks the formulas by which commercial transactions may be effected. In 
this book, therefore, questions of suretyship and mortgages appear in a chapter 
on Devices for Facilitating and Safeguarding Credit; discussions of bank- 
ruptcy and receivership, under the heading of The Ordinary Enforcement 
Machinery. Because a consideration of nice technicalities was properly 
thought extraneous in a work on business law written for laymen, lawyers 
will find the book in general elementary. Yet, it would be profitable for even 
the busiest practitioner to read the chapter entitled The Law of the Market 
wherein Mr. Isaacs discusses some of the ramifications of government regula- 
tion of business. In this section also, the author’s method of presentation — 
some exposition buttressed by quotations of cases, statutes, and extracts from 
other legal writing seems most successful. Much of the material of the 
1921 edition is included in the present revision, but the author has never- 
theless placed proper emphasis upon important contemporary problems, and 
still has accomplished a sensible reduction of about 300 pages. 


JEREMIAH SULLIVAN Back. By William Norwood Brigance. Philadelphia: 
University of Pennsylvania Press. 1934. Pp. ix, 290. $3.50. 


In outlining the colorful career of Judge Black, eloquent advocate and 
prominent public official, Professor Brigance has written an excellent his- 
torical study of the Buchanan administration, and of certain phases of the 
Reconstruction period following the Civil War. After a brief sketch of 
Black’s early life, the book turns to his activities as Chief Justice of Penn- 
sylvania. Shortly thereafter he became a member of Buchanan’s cabinet, and 
here Professor Brigance presents a vivid and discerning analysis of the trying 
period immediately preceding the Civil War,— the firing on the ship Brooklyn, 
the disruption of the President’s cabinet, the secession of the South, the 
disrepute of the Democratic party. After the Civil War, Black’s réle as 
counsel in the Milligan and McArdle cases is portrayed with dramatic power. 
Interesting sidelights on the impeachment proceedings against Johnson, and 
later on the Tilden-Hayes dispute are related. Near the end of the book, 
there is an excellent exposition of Black’s controversial writings, and his 
forensic oratory. Many amusing examples of his invective are given. The 
book is carefully documented, and numerous excerpts from contemporary 
writings are reprinted. Perhaps the major difficulty with the book is that the 
reader secures only an occasional and sometimes quite disconcerting glimpse 
of Black as an individual. 
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AUSTRALIAN DIGEST 1825-1933, THE. Vol. I. Sydney: The Law Book Co. 
of Australasia. Exclusive agent for the United States, The Carswell Co., 
Toronto, Canada. . Pp. lxxii, 1247. $13.75 until March 30. The first 
volume of a complete digest of Australian case law. 

CaNon Law. By the Most Reverend Archbishop Amleto Giovanni Cicognani. 
English version by Rev. Joseph M. O’Hara and Rev. Francis Brennan. 
Philadelphia: The Dolphin Press. Pp. xiv, 887. $5.00. The authorized 
English version of Ius CANONICUM. 

De Jure NATURAE ET GENTIUM LiBRI Octo. By Samuel Pufendorf. Two 
volumes. Vol. I: A Photographic Reproduction of the Edition of 1688 
with an Introduction by Walter Simons. Vol. II: The Translation of 
the Edition of 1688. By C. H. Oldfather and W. A. Oldfather. New 
York: Oxford University Press. Pp. 1002; xiii, 1465. $10.00. No. 17 
of the Classics of International Law. 

Essays IN CONSTITUTIONAL Law. By W. P. M. Kennedy. New York: 
Oxford University Press. Pp. xv, 183. $3.00. A collection of articles 
on the British Constitution. 

IDENTIFICATION OF FIREARMS. By Jack D. and Charles O. Gunther. New 
York: John Wiley & Sons, Inc. Pp. xxviii, 342. $4.00. Both a technical 
and a legal study. 

INCIDENCE OF DELINQUENCY IN BERKELEY, 1928-1932. By Herman Adler, 
Frances Cahn, and Johannes Stuart. Berkeley: University of California 
Press. Pp. x, 102. $2.00. A study of delinquency in relation to the 
various areas of the city. 

INDIVIDUALISTISCHE STAATSBEGRIFF UND DIE JURISTISCHE STAATSPERSON, 
Der. By Reinhard Hohn. Berlin: Carl Heymanns Verlag. Pp. ix, 235. 
RM 9.80. An attempt to show the trend away from the individualistic 
concept of the State. 

JUVENILE PRoBATION. By Belle Boone Beard. New York: American Book 
Co. Pp. xiv, 219. An analysis of the case records of five hundred chil- 
dren placed on probation in the Juvenile Court of Boston. 

LecaL StaTUS OF CHURCH-STATE RELATIONSHIPS IN THE UNITED STATES, 
Tue. By Alvin W. Johnson. Minneapolis: University of Minnesota 
Press. Pp. ix, 332. $3.00. The first two parts are devoted to the re- 
lationship of church and public schools; the third deals with “ Sunday ” 
legislation. 

LEGENDS OF VIRGINIA LAwyeERS. By John H. Gwathmey. Richmond: The 
Dietz Printing Co. Pp. xv, 187. A collection of anecdotes. 

Liguip CLAIMS AND NATIONAL WEALTH. By Adolf A. Berle, Jr. and Vic- 
toria J. Pederson. New York: The Macmillan Co. Pp. xvi, 248. $2.50. 
An exploratory study in the theory of liquidity. 

MopALipaDes CONTRACTUALES DEL SUMINISTRO ELEcTRICO. By Sasot Betes 
y A. Lazaro. Buenos Aires: Augustin Lazaro. Pp. 100. An extract 
from the Argentine Review of Jurisprudence dealing with contractual 
rights in the electrical public utility field. 

Mysetr. By John R. Commons. New York: The Macmillan Co. Pp. vii, 
201. $2.25. An autobiography of the famous professor of economics, 
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Oxto Poor Law AND Its ADMINISTRATION, THE. By Aileen Elizabeth Ken- 
nedy and Sophonisba P. Breckinridge. Chicago: University of Chicago 
Press. Pp. xii, 233. $2.00. A study of Ohio welfare legislation since 
1821. 

POWERS OF THE NEw York Court or AppEALS, THE. By Henry Cohen. 
New York: Baker, Voorhis & Co. Pp. Ixxii, 551. $8.00. A treatise on 
the court’s jurisdiction by the secretary to Judge Irving Lehman. 

PROGRAM FOR UNEMPLOYMENT INSURANCE AND RELIEF IN THE UNITED 
States, A. By Alvin H. Hansen, Merrill G. Murray, Russell A. Steven- 
son, and Bryce M. Stewart. Minneapolis: University of Minnesota 
Press. Pp. viii, 201. $2.50. A publication of the Employment Stabili- 
zation Institute of the University of Minnesota. 

REVISTA DA FACULDADE DE DrreiTo. Vol. XXX, Fasc. III. Sado Paulo: Biblio- 
teca da Faculdade de Direito. Pp. 431-634. A collection of articles on 
commercial law, forensic medicine, and the civil law. 
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